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939-7517
In the Matter cf

KONDRUP,

REILLY,

Case No. (6940/06

Befcre New Yok Supreme Gour:, Nassau
County; October 2, 2006

INDEX NOS. 15.413, 43,1311

A county sheriff’'s departmant's decision
dehying a deputy sherift's claim for GML
§ 207-c benefits for the period of his dis-
ability from a heart atiack susiained while
preparing a briefing memo gn a correctional
cofficer's suickde, was vacated and
remanded for further proceedings. A trial
court concluded that the department acted
prematurely in denying the petition because
the petitioner’s Injury Sustalned While gn
Duty Form, coupled with his cover memo
¢learly establighed that he suffered a heart
gllack requiring hospitalization while he
was on duty and in the course ot investigat-
ing the suicide of a corrections officer. Even
assuming the employer lacked the doctor's
report at the time of its decision, the court
observed that tha department issued a
determination gnly 13 days after the peti-
tioner’s initial submission, which clearly
indicated the submission was preliminary
and would be followed by further medical
documentation. Moreover, evidence Indi-
cated that any delay in the petitioner's tor-
warding of the doctor's report 10 the
employer was de minimis and did not result
In any prejudice 10 the empioyer.

Certiiman Balir Adler & Hyman, Lip, Atlorneys
for Pelitioner, 90 Merrick Avenue, East
Meadow, NY 11554

Lorna B. Goodmar, Coun'ly Allorney ol Nassau

County, Attomey for Respondents, One West
Straet, Mineola, NY 11501
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In this Article 78 proceeding petitionar
seeks a judgmens, reversing and annulling the
daterminations of respondents dated Decem-
ber 28, 2005 and January 19, 2008, finding anZ
confirming that petitioner is not entifled 1o the
heneiits afforded by General Municipal Law
207-c, on the grounds that the determinations
are arbitrary and capticious, and further, direct-
ing respcndents to make a determination that
petitoner is entitled o benefits proviced for by
General Municipal Law 207-c.

Petitioner became a deputy undersheriff in
respondeit Nassau County Sheriff's Depart-
ment in September 2004. As a discraticnary
appointee, his poaition is not included in the
collective bargaining unit representied by the
Sheriff Officers Association. Petitioner alleges
that :n addition to his nermal duties he ore-
pared a volumingus responae to an audii by
the Nassau County Comptroller’s office and
was engaged n collective bargaining negotia-
tions, Conseguently, he alleges that ke worked
ien to twelve hour days and would come inio
the office or. weekends. He was also "on call®
one weekend a month on a 24/7 basis.

On Sunday, December 4, 2005, at approv-
mately 10:45 PM, petitioner was notified of the
suiclde of a comections officer. In his capacity
as “Qfficer of the Oay,” pelitioner immediatey
went to Massad Gounty Gorrectional Canter to
abtain the files of the deceased and participate
in the debricfing ot other corrections officers.
He was then requested to praceed (o 1he resi-
dence of the deceased to ofler counseling 1o
the deceased's spouse, children and relaiives.
Petitioner was then reguested to return 1o the
Gorrectional Center to brie? Sheriff Reilly, at
which fime he was requesied 1o prepare a
rough dra‘i of a memo regarding the deceased
for a briefing between 7:30 and 8:00 AM the
next moerning.

Petitioner alleges that he returned to his
residence by 2:30 AM and siept for only two
hours betore waking at 5:30 AM. He arrived
back at the Cormrectional Center at 6:50 AM. He
was still in the process of obiaining information
regarding the deceaged at 7:50 AM when he
received a 911 page from Depuly Undersherift
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Zerillo to go to the conference room for the
briefing. At approximately 8:30 AM, petitioner
arrived at the conference room, where he
hegan to revise the memo. Between 8:30 and
8:50 AM he experienced chest pain, arm pain,
and jaw pain. Petitioner was escoried to Nas-
sau Gounty Medical Center where he was diag-
nosed with a myocardial infarction, or a heart
attack. Later.he was transferred to Winthrop
University Hospital.

Petitioner was initially disabled from work-
ing from December 5, 2005 to January 5,
2006. Following his return to duty, petitioner
began working a schedule of restricted hours.
A second period of disability from January 15,
2006, to January 30, 2006 followed. On Janu-
ary 31, 2006, he resumed working in a full-
duty capacity.

Petitioner sought the benefits pravided by
General Municipal Law 207-c for the period of
his disability from the heart attack. He filed both
“Injury Sustained While on Duty” {Exhibit A to
the petition) and “Report Form 85-1 (Exhibit B),”
with a cover memorandum dated December
15, 2005 (Exhibit C), to Sheriff Reilly. In his
cover memorandum, petitioner stated in part as
follows:

On December 12, 2005 | was dis-
charged from Winthrop Hospital and |
am scheduled to see my aftending cardi-
ologist on December 22, 2005 when my
work status may be determined.

Also attached to the memorandum were copies
ol medicat records, including discharge records
maintained by Winthrop (Exhibit D) which peti-
tioner characterized as his “initial medical doc-
umentation.”

The parties dispute the date on which the
report by Br. Leonardis, petitioner's Attending
Cardiologist (Exhibit E), was provided to
respondents. That report is dated December
23, 2005 and states that in Dr. Leonardis’ judg-
ment, “there was a direct causal relationship
between the stressful duties performed by Mr.
Kondrup and the Myocardal (sic) Infarct sus-
tzined.” Petitioner argues that the report was
submitted before December 28, 2005, the date
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of respondent’s denial of petitioner’s claim. In
their answer (at paragraph 54) respondents
state: “The Department has no record of ever
receiving this letter prior to the December 28,
2005 determination.”

By letter dated December 28, 2005 (Exhibit
F} and without regard to the preliminary nature
of petitioner’s submissions to respondent on
December 15, 2005, petitioner’'s claim was
denied based on the following:

The incident did not occur while you
were in the performance of your duties.

Insufficient evidence that you sustained
any injury.

Insufficient evidence that the injury you
claim was sustained in the performance
of your duties. i

Insufficient evidence of a causal connec-
tion between the injury/injuries claimed
and the incident described.

The denial is signed by Deputy. Undersheriff
Zerillp.

By memo dated January 2, 2006 {Exhibit
G}, petitioner challenged the denial on alt four
grounds, and expressly attached the report by
Dr. Leonardis. In response, by memo dated

January 19, 2006 (Exhibit H), petitioner was

advised that “neither Departmental policies nor
General Municipal Law 207-c provide for an
interdepartmental appeal” of the denial of ben-
efits.

Respondents allege that causal connection
is lacking because of “pre-existing conditions”
based on an independent medical examination
dated March 16, 2006 {Exhibit 1 to the answer)
by a Dr. Friedman, who diagnosed “premature
coronary ariery disease.” Dr. Friedman’s find-
ing of causality was as tollows:

if the claimant's history is correct, the
stress associated with being up all night,
requiring him to confront a regent widow
on  12/05/2005, superimposed on
cbstruclive coronary artery disease, in
part caused the acute non-Q wave myo-
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cardial infarction (emphasis omitted).

Respondents argue, ultimately, that their deter-
minations are rational, and therefore must be
upheld.

Respondents are correct that the standard
for review in this case is rationality. A court may
nol interfere with the exercise of discretion by
an administrative agency unless there is no
rational basis for the exercise of discretion or
the action complained of is arbitrary and capri-
cious {Maiter of Pell v Bd. of Educ., 34 NY2d
222, 231 [1974]; Cole-Hatchard v Sherwood,
300 AD2d 933 [2nd Dept. 2003]). Administra-
tive action is arbitrary and capricious wheré it is
without foundation in fact {Matter of Pell v Bd.
of Educ.).

Turning to the substantive law at issue,
General Municipal Law 207-¢ provides for the
payment of the fulf amount of regular salary or
wages to a ceveraed municipal employee who is
injured “in the performance of his duties” or is
taken ill “as a result of the performance of his
duties” (General Municipal Law 207-c(1); Ther-
oux v Reifly, 1 NY3d 232 [2003]). As a remedial
statute, General Municipal Law 207-¢ should
be liberally construed in favor of the injured
employees the statute was designed to protect
(Matter of White v County of Cortiand, 97 NY2d
336, 339 [2002]). A gualified employee need
only prove a direct causal relationship between
the job duties and the resulting illness or injury;
pre-existing non-work related conditions do nat
bar récovery where petitioner demonstrates
that the job duties were a direct cause of the
disability (/d., at 340}. Nor is the employee
required to show that the injuries were sus-
tained in the performance of a task related to
the heightened risks and duties inherent in law
enforcement { Theroux v Reilly at 244).

in this case, the Injury Sustained While on
Duty Form, the Report Form 85-1, and peti-
tioner's cover memo, all ciearly establish that
petitioner suffered a heart attack requiring hos-
pitalization while he was on duty and in the
course of the investigation of the suicide of a
corrections officer. Under these circumstances,
the first three grounds for respondents’ denial
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of petitioner's claim for benefits have abso-
jutely no basis in fact, and can only be viewed
as irational.

The critical issue here is the fourth ground,
1ack of evidence of causal connection. The alle-
gation that respondents have no record of
receiving Dr. Leonardis' report is found in the
answer verified by the County Attornay. In his
reply affidavit, petitioner states his recoliection
of handing the letter to unnamed employees of
the Medical Investigations Unit sometime after
December 23, 2005, and before December 28,
2005.

Assuming arguendo that respondents did
not have Dr. L.eonardis’ report in their posses-
sion at the time of their decision dated Decem-
ber 28, 2005, it is unclear why respondents,
who were in receipt of only petitioner's “initial”
medical documentation and who were aware of
petitioner's December 22, 2005 cardiologist
appoiniment, nevertheless felt compelled to
issue a determination only 13 days after peti-
tioner's initial submission.

If, however, respondents were in posses-
sion of Dr. Leonardis’ report, respondents’ find-
ing of no causal connection without medical
basis and despite Dr. Lecnardis’ contrary find-
ing appears irrational.

Here, there is no indication that petitioner's
December 15, 2005 submission was intended
as a final submission for GML 207-¢ benefits.
Rather, all evidence is io contrary—that peti-
tioner's submission was prefiminary and that
further medical documentation would be forth-
coming. :

Moreover, petitioner acted with dispatch to
obtain” Dr. Leonardis’ report and it was for-
warded to respondents no later than January 2,
2006. Any delay in getting the Leonardis report
to respondents was de minimus and respoen-
dents have shown no prejudice resulting there-
from. To the contrary, respondents themselves
cite the subsequent March 18, 2006 medical
examination by Dr. Friedman in opposition io
the within proceeding as though both it and the
December 23, 2005 report by Dr. Leonardis
should be considered.
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Under the circumstances, this court finds
that respondents acted prematurely in denying
petitioner GML 207-c benefits on December
28, 2005. A de novo determination therefore
appears warranted.

Respondents’ decision dated December
28, 2005 is accordingly vacated and this matter
is remanded for further proceedings consistent
herewith.

This decision constitutes the order of the
cour.

939-7518
In the Matter of
WEINSHALL,

V.

MARINE ENGINEERS® BENEFICIAL ASSO-
CIAITON, '

Case No. 404212/05
Before New York Supreme Court, New York
County; September 29, 2006

INDEX NOS. 47.62, 47.86, 47.87

A municipal trangportation departiment’s
motion to vacate an arbitration award that
reinstated a ferryboat first mate who was
terminated for allegedly sitting, talking to
passengers, eating and using a cell phone
during non-rush hour runs was denied by
the Supreme Court, New York County. Cit-
ing videotaped surveillance of the
employee’s alleged misconduct, the city
argued that the arbitrator exceeded her
authority in determining that the first mate’s
conduct was not in violation of the depart-
ment's standard operating procedures or its
code of conduct. However, the court
rejected that assertion, observing that it
was obligated to give due deference to the
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arbitrator’s finding that the discharge was a
wrongful disciplinary action. The court
noted that arbitrator placed significant
weight on the testimony of the vessel cap-
fain that the SOP’s did not prohibit crew
members from engaging in the cited con-
duct during a ferry run, and that regulations
limiting the mate’s breaks were not issued
until several months after the employee was
discharged. The court also declined to tind
that the ordered reinstatement was violative
of public policy, concluding that the award
derived its legitimacy from the parties’ col-
lective bargaining agreement. Moreover, the
department’s legislative authority to “man-
age, confrol, and direct” the ferry system
for the convenience and safety of the public
did not preciude the parties from relinguish-
ing some of that authority over safety mat-
ters to an arbitrator within the context of
employee discipline.

For Petitioners Michael A. Cardozp, Esq. Cor-
poration Gounsel of the Gity of New York By:
Jeanna R. Helferich, Esq. New York, New York
10007

For Respondenis Tabak, Mellusi & Shisha,
Esgs. By: Jacob Shisha, Esq. New York, New
York 10006

Petitioners Iris Weinshall, as Commissioner
of the New York City Department of Transporta-
tion (DOT), and the City of New York (City)
bring this Article 75 petition to vacate an arbi-
tration award rendered in favor of respondents
Marine Engineers’ Beneficial Association
(MEBA) and Steven Lupo on the ground that
the arbitrator exceeded her power.

Background

MEBA, an unincorporated labor union, is
the certified bargaining representative of New
York Gity employees in the tilles of Assistant
Captain, Captain, Chief Marine Engineer,
Marine Engineer, and Mate. Lupo, a twenty-
four year veteran of the ferry system, served as
a First Mate on the Samuel | Newhouse {New-
house), a Barberi-class ferry of the Staten
Island Ferry. In April 2004, Mayor Bloomberg's
office received an anonymous letter concerning
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