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In the Matter ot

COUNTY OF oswego and OSWEGOD
COUNTY SHERIFF,

Gharging Party,
ang

OSWEGO COUNTY DEPUTIES ASSOCIA-

TION,
Respondant,

‘ Case No. Li-pgzp7
Before M. LYNN FITZGERALD, Administragive
Law Judge; May 3, 2008

INDEX NOS. 43116, 43.153, 43.447, 55.91,
5582 -

A county deputy's aszociation violated
§ 208-2.2(b) insofyr as Ite proposals for g
basic work weak and for annual Jeave
accrual were noy arhitrable under g 209.4(9)
of the Act Although the agsogiation con-
tended the detnands were mandatory suh-
jcola of bargaming, the ALy coneluded both
demands were non arbitrab)e because thay
rejated primarily to scheduling and hours of
work respectivaly. Even though the work
week demand wouig glva empioyascs ap
option to Increase the amount of compen-
satlon which cauid be aarned In ong work-
day, the ALJ noteg that a change in
seheduilng would not fesult in any greater

overtime premium Proposal waz arbiteakie
becausze the demang related primarily to
Payment tor the performance of addltional
work, and thus feq Within the detinition of
compensation for Purposes of § 209.4(q).

Roreo A, DePerno, Esq. for Charging Party

Roemer; Wallans & Minsaux (Wiligm M. Wal.
laris of counsel), for Respondent
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Improper Practice Decisions

Docizion ot Administrative Law Judge

On Qctobar 13, 2005, the County of
Oswego and Oswego Courtty Sherir (County)
filed an improper Practice charge alleging, as
amoended, that the Oswego County Deputies
Association (Azsociation) viglated § 209-a.2¢h)
of the Public Empioyens’ Fajr Employrrient At
{Act) by Submiging several preposals for com-
Puigory interast arbliration whigh are nonman-
datoty or are not arbitrable pursuant o
§ 209.4(g) 01 the Act. The Association filed an
answer denying the allzgations, ang further
agserting that the Courty has placed the EQMa
issues before the eansl by virue of its awn pro-
posals and is, therefare, precluded from object-
ing to their arbitrability,

The pariles submitted the maner for deck
5100 on a stipulated record. Thoy each filog a
briet,

The regord CoNngsists of the charge, the
answer, the expired collective bargaining
agreement, the petition for Interest arbitragion,
the County's Jetter of February 21, spos
whereln it amended the charge by withdrawing
the objaction to the arbitrability of o Associa-
tion proposals, and the Asznciation's latter of
February 24, 2006 confirming that it had with-
drawn several Proposals from arbitration,

The paties’ collective bargaining agree-
ment expired Dacerniwer 31, 2003, Foliowing
Unsuccessfy)| negotiationg, tho Aaseciation Tileg
a petitlon for COmpUlsory interest arbitration an
Qctober 12, 2005, Submnitting 17 proposals to
arbitration.

Ag amended, three of thase Proposals are
chalienged by fia County as o rnandatory
subjecis of bargaining which are nonarbitrabla
under the provisions of § 205.6 of the Rules,
or alternatively nonarbitrable ungor § 209.4(g)
of the Act, which provides limjteq interest arbi-
tration rights for deputy sheriffs on mattars
diractly relating te compansatior,

Section 209.4(5) of the Act pravides, in per-
tinent part, as follows:
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- the provisions of this section shall
only apply to the terms of eollective bar-
galning agreements directly relating
cormpensation, including, but ot limited
to, salary, stipends, Incation pay, insur-
ance, medical and haspltalization bone
fits; and shall not apply w non-
compensatory issues including, but not
limfted to, jobs saeurity, dieciplinary pro-
cedures and actions, deploytrent or
scheduling, or issues retating to ellgibifity
for overtime eompangation which shalt
be governed by other provisions pro-
stribed by law. (emphasis added)

. The Board set forth the general framework
for determining whether a demand felf withir
the definition of “direetly refating v compensa-
tion™ In County of Putnarm ang Futnam County
Sheriff, 38 PERB 1 3031 (2005), There it
arnpted its halding in New York Stats Foice
invesiigators Association, 30 PERB 1 3013
(1997)," which interpreted identical Statutory
language in the former § 203.4(e) of the Act
(regarding interest arbitration for certafh mem-
bers of tha Division of State Folice), in deter
mining  which  demands directy related to
compensation:

Tho dogree of a demund's ralationghip
W compensation is measured by the
characteristic of the demand. K the sole,
prodorminant or primary Characteristic of
the demand Ig compensation, then it is
arbitrabie because the demand fo that
extent directly melutes 10 compensation,
A demand hes compensation as iis sole,
predominam or primary charscteristio
erly when jt sesks 1o effect some
change in amourt or level of compensa-
tivn by either paymemt from the State to
or on Luehalf of an employee or the madi-
fieation of an employee's financial obll-
gation arising Trom  the emiplovrnent
relationship (8.4, a change in an insur-
ance co-payment). If the effeet Is other-
wise, then the reiationship of the
demand io compensation hecomes sec-
ondary and indirect and the subject is,
therafore, excluded from he scope of
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compulsory arbitration under the lan-
guageof§ 208.4(e).2 (emphasis added)

The following propesals are challenged by
the County and will be addressed separately,

Proposal 2

Section 13.1 -—Ba,sic‘Worh WegK: Dption
of an eight, ten or twelve hour work day.

Propogal 2 wauld provide Lhe option ot g
ten or twelve haur workday from the current
eight hour day. The Assaciation argues that the
demand s mandatey and directly related to
compensation in that it would give employees
an aption to Increase the armount of cormpensa-

tien which the empluyee May &arn in one worke

day. Tha Gounty argues that § 209.4(g) of the
Act specifically excludes deployment  and
scheduling as issues which may be submitted
to interest arbitration.

While a demand to alier schedunng which
does not interfere with management's right to
determing manpower needs Ig generally &
mandatory sublect of bargaining,® § 209.4(g)
aof the Act expressly prohibits intarest arbitra-
tion dernangs regarding scheduling, While dep-
uties would necessarly earn more per day if
they worked more bours per day, a change in
scheduling would rot result in any greaater com-
genzation for tma worked, The proposal is,
therefore, found to be one primarily of schedul-
ity rather than compensation, and not arbitra-
ble pursuant tg the Gxplicht language of
& 208.4(g) of the Act.

Proposal a

Section 13 2—Overtime Fremiym;
Employees hived on or ater January 1,
2001 shall be permitted to accrue corm-
pensatory time.

Options to convert ali overtime to com-
pensatory time.

Employees required to work ovettirne for

any raason ... shall be entitled to time
and one-half ..
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The parties’ expired collective bargaining
agreement currently provides, in wertinent part,

as follows:
18.2  Overime Premium

Overtime shad mean an employea |a
required to work in excess of the basic
work day or work week Overtime mugt
have the prior approval of the Sherif] or

his authorized desigree.

Employoes required to wark avertime tor
8Fy f=4500 Other than training, including
Qualification with g Weapon, or the op-
call proviglon of thig agreement, shall he
eligible 1or an overtimg premium pay ot
one and one-half (1 142} their reguiar

hourly rate.

Compensatory time il only be permit-
ted for fiald days, County Fair, and regu-

lar road patrey,

Cmpluyees fired o gr before January 1,
2001, will bo gllowed to aoerpe a maxi-
mum of 200 hours of compensatory
time. Hours eamed in excess of the 200
hour liemit will pe Paid hours regardiass of

desigratior .,

All agerued Lompensatory hours will be
‘cashed out" with the last fun paycheck
i the calendar yemr Ewnployess will he
paid for compensatory hoyrs accrued at
the hourly rate earned at the fime the

calertation i made,

Employees hired sttective January 1,
2001, shall not be permittéd o agerye

any compensatory time.

The proposal would provide for averfime
Py at time and one-half for alt overtime
asslgnments, ang further  provige that al
Employees, including those hired ajtar Jaruiary
1, 2001, wourd have the aption to aleet either
overtime pay or compensatory time a5 pay-

ment,

Compensation for overtime work iy gener-
ally 2 mandatory sibject of bargaining,* and ig
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arbitrable under § 209.4(g) of the Act, except
38 10 issues relating to eligibllity for overtime,
The propagal at jssie does not addrags eligibl-
ity for overtime, bt the - manner in which
employees are compensated for gverlime
aesigned to lhem. ‘

The County's argument that the natyre ang
mzjor characteristic of e demand is time off
with pay, eiting to New Yark State Pofice inves.
ligators Asgoriation, ig misplaced. There the
Board melg demands for certain paid tirne off
SUCh as sick lsave to be ronarbitrabile, finding
Such leave o be more in the nature of time aft
from work without luss of pay, or howrs of work,
rather than compensation 6 However, it found

o be arbitrable i accordance with the Jan.
guage of the statute, The Board stated:

Just as the phrase “dirgctly relating to
Lompensation” eannot reasonably be
interpreted to mean only “direct Compen-
sation,” 50, too, the phrase “s5ues refat-
ing  to eligibility  for overtirie
compensation”  cammot ke reag o
exciude from the gcope of arbitration ail
Proposals for "overtime compenszation.”
i the Lleqgisaiyre had Intended o
exclude overtime compansation from the
Seope of arbitration, it never wauld have
qualified  "overtime aompensation”
gppearing in § 209.4(e) with the words
"lesues relating to eligibillty for .

The wordg “eligibility for® plairdy refer 1o
who among the unit employees would
be aligible for ar entitled to overtime pay.
Any particular employen's eligibility for
overtime was an issue the Leglslature
wanted to be governed by the applicabie
law .. 7

are primarily rolated ey Lumpensation, and
tlearly within  the definition set forth i
§ 208.4(q) of the Act, I find the demand 1o be
arbitrable.
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Hroposal &

Section 15.2—Annual Leave Credit; 11-

13 years/90.4 hourg—23 days; 13-16

Years/80.0 hours—26 days: 17—over/
" 74.2 houre—0g days.

This proposal would increasa the vacation
leave accruals for amployees after 13 years of
aervice, Pursuant to § 15,3 of the coilective
bargaining agreement, employees may receive
py it fieu of annyal leave, up 1o 50% of tha
leitve BAMEq m & calendar year, at full pay.

The arbitrability of demands for inpreases
in annual leave pursyant to § 209.4(g) of the
Att are controllag by the Board's decisions in
New York State Police Investinators Assooize
Hon and Gounty uf Fumam {supra). The Board
considered annuai leave dermands in New York
Stale Folice Investigators Assopigtion, alang
with helidays, rmeal breaks, siek leave, and
beregvemant leave, finding al demands ior
paid time off from work to be nonarbitrabie
"becavse (hey are demands of a type relating
predominartly or primarily to hours of work and
only indirectly relating to compansation.” o
thal Lasis, | find the demand not arbitrable
uhder § 209.4(g) of the Agt® ‘

For the reasens ser onn above, | find that
Ihe Association viplateq § 208-2.2(b) of the
Act when it submitted tha following demands to
arbitration pursuan 1o § 208.4g) of the Act:

Proposal 2—Bagls Work Weaek.
Proposal &—Annua| Leave.

IT I8, THEREFORE, ORDERED that the
ASS0Ciaton withdraw the above derands fram
arbitration.

fn alt other respects, the charge s dis-
migsod,

v Confimmed sub nom. New York Staie Pofie

Investigators Ass'n v PERB, 30 FERE T 7019 (Sup
Gt Albeny County 1997),
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2 38 PERB Y 3087, at-3105; clting 1o 30 PERE
7 3013, at 3028,

¥ Seo Oty of Whig Flgins, 5 PERB ¢ 2002
{1972y,

! Ses Town of Stony Roint, & PERE 1 3030
(1978); Vitage of Spring Valley, 14 PEKE 9§ 7515, 8a
AD2d 910 (2d Dept 1981},

. % County of Putnarm ame Fuliurn Gounty Sherit,
38 PERB 4 4364, at 4697.88 (2005), ai'7 38 PERR
T 3031 (2005} New v State Poiice investigators
Ass'n, supra,

§ New York State Folies Invastigators Aze'm,
Buprs, at 3029,

7 ., sl 3030,
8 Supra, a1 3029,

T 1 alse rejest ihe ABSOMIENON'E argument, as
clariflad in its briaf, that the County s preciuded from
chjecting 1o the arhitrabliity of the Assocition’s
amual leave demand by vidue of itz own proposal on
the subject, 1he Gounty’s proppsal is not part of the
record before e, therefors | decting o make any
finding regarding t.
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In the Matter of

CVIL SERVICE EMPLOYEES ASSOCIA
TION, ING.,, LOCAL 1000, AFSCME, AFL-
clo,

Charging Party,
and
COUNTY OF NASSAU,
Responglent.

-~ Case No. U-25640 ‘
Before PHILIP | MAIER, Administrative Law
Judge; May 5, 2008

INDEX NOS. 42.42, 43.47, rn.589

A eounty did not vivlate ne bargeining
obligation hy requirlng employees In g
parks and. recreation departmant, who had
uneupetvisad or reguiar and substantial
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