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The PEHRE affirmed the ALJs declgion
nasotar as she Tound that the palice unlon
vialated § 209-1.2(b) of the Act by submil-
ting nonarbltrable demands relating to
gvartime pay dispules, payment for unused
sick leave, and the stipulation of agreement
regarding a defibriltator. in its exceptions
the union argued thalt the ALJ erred
because the overtime pay proposal did net
deal with aligibillty, but rather the procedure
to resolve such pay disputes. The Board
agreed that the proposal did not dea! with
overtime eligibiity, which was spacifically
excluded from intersst arpitratlon, but
found that the proposal was nevertheless
inarbitrable because it did not deal directly
with compensation. The union's argumant
renarding the arbitrability of the sick leave
buyout proposal was alzo rejected because
the proposal represented contingent and
potential compensation, and therefore was
nat directly related to compensation. The
Roard simllarly rejected the union's ¢laim
that the demand regarding the stipulation
agreement was directly related to compen-
sation because it merely sought to effectu-
ate a technical change in the definition of

"7  pmployesz coverad by the stipulation,
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PERB also denied the county's ¢xcaption to
the ALJ'a finding that the health insurance
proposal was nonarbitrable, concluding
that health benefils extended 1o amployees
upon thelr ratirement constituted deferred
compensation. However, PERB reversed
the ALJs decislon with respect 1o Ihe nen-
arbitrability of the retroactivity proposal.
Although the demand covered both uhit
employees at the time the award became
etfective and employees who left county
smploymant during the contract hiatus, the
Board found that demand directly refated 10
compensation because it dealt solely with
the retroactivity of wages and othar eco-
nomic benefits.

Back reforence: 38 PERB 4564

Roemer Wallens & Mineaux LLP (William M.
Wallens of counsel), for Charging Party

John M. Crofty, Egq., for Respandant
Board Decision and Order

This case comes to us on exceptions filed
by the Putnam Gounty Sheriffs Department
Folice Denevalont Aszociation, Ine. (PRA) and
by the Gounty of Putnam and Putnam County
Sheriff (County) to a decision of an Administra-
tive Law Judge (ALJ) finding that the PRA vin-
lated § 209-1.2 (b) of the Public Employees’
Fair Employtent Act (Act) when it submitted to
compuisory Interest arbitration goriain propos-
als that were not arbitrable under 5209.4(g) of
the Act.

Exceptions

The PEA excepts to the ALJ's determina-
tion that the Board's decision In Gy of
Cohves,! (hereafter, Cohoes), does not render
certain of its demands arbitrable under
§ 209.4(g) of the Act and also to the AlJ's
determination that its proposals Telating to
overtime pay disputes, payments for accumu-
jated slok leave and urised sick leave, retroac-
tive wages and benefits, and to the 1997
stipulation of agreement are not arbitrable.

The County excepts to the AlJ's determi-
nation that the PBA's proposal relating to health

3103



Y38-3031

insurance for ratireee and thelr dependents is
mandatory and arbitrable under § 208.4(g) of
the Act.

Based upon our review of the record and
our congideration of the parties’ arguments, we
affirm, in pari, and reverss, in par, the docigion
of the ALJ.

Facts

In 20042 the Legisiature amerded tha
interest arbitration provigions of the Act to add
§ 209.4(g), which provides In relevant par, as
follows:

With regard to members of any orga-
nized unit of deputy sheriifs __, the provi-
slons of this seciion shall only apply to
the terms of collective bargaining agres-
ments directly refating to compensation,
including, but not lirited to, salary, sti-
penda, logatlon pay, insurance, medical
and hospitalization benefits; and shall
not apply to non-compensatory issues
including, laut nol limited 0, job securliy,
disciplinary procedures and actions,
deploymert or scheduling, or issues
relalig o etiglbllity tor overime com-
pensation which shall be govemned by
other provisions proseribed by law,

Pursuant to § 209.4(g), the PBA filed a
petition for compuisory interast arbitration with
FPERE, setling forth the proposals it alleged
WETE Gpef and artitrabla. The County fited the
instant improper practice charge alleging that
the PBA viclated § 200-8.2(b) of the Act by
submitting demands to interest arbitration
which were nonmandatory and/or non-arbitra-
bl under the Agt,

The language of the in-issue demands are
set forth in the DISCUSSION portion of this
decision.

Discussion

Access 10 the compulsory mierest arbitra-
tion procedures of the Act were not exiended
by the Legislature to deputy shenifls williout
limitation. Sectlon 209.4(g) limits arbitration to
only those terms which are directly related to
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eompenaation, including aalary, atigends, joca-
tion pay, insurance and medical and hospital-
ization  benefits. Certain  subjects  are
apecifically excluded from arbitralicn, such as
job security, disciplinary procedures and
actions, deployment or scheduling and over-
{me compensaton.

Ther PBA srgues that notwithstanding the
limitation on thease aubjects that may be arbi-
trated as set farth in §209.4(g), our decision in
Cohoes renders arbitrable all of its demands
which target a provision ¢l ils vollective bar-
gaining agreement with the County. It assens
that the Legislature must have intended this
resull pecause Cohoes was decided before the
enactment of § 209.4(qg) and the Legislatura Is
presumed to have adopted the interpretation of
samtory language in existence at the time of
the legisiation. The ALJ refectad this argument,
finding that the Inquiry under § 209.4(g) of the
Act is not whether a proposal submitted to
interest arbitration is mandatory in nature but,
In addition to being mandatorlly negotiable,
whether or not it Is directly related to compen-
satlon.

The ALJ way correct in determining that
Cohoes does not control the analysls of arbi-
trability under § 204.9(g) of the Act. The con-
version theory of negotlabliity In Cohpes was
designed to render mandatory, a8 belween
the parties in 8 bargaining relafionship, those
erms of & collective Bargaining agreement
that are in izsue in negotiations so that there
can be finality in negeotiations. A finding that a
contract tertn i mandatorily negotiable does
not necessarily resolve issues of arbitrability
under § 209.4{g). That analysis is lotally dif-
ferant, requiring a determination as to whether
a demand is directly related to compensation
or is gne of the subjects that the Legisiature
expressly  excluded from arbitratton. A
demard may be a mandatory subject of nego-
tiations and still not be arbitrable as to deputy
gherifis because of the express language of
the statte,

In New York State Folice invesrigarors Asso-
ciation (hereafter, State Fokice),® we interpreted
the meaning of language virtually identical to the
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=~ language of § 209.4(g) of the Act. Thai case

involved the language of the former § 209.4{e),
granting interest arbitration 1o investigators,
genior investigators and investigator specialists
of the state police force, which Timited arbitration
tn thoae itams directly relating to compensation
and excluded demands related to nencompen-
satory matters including, but not kmited to, job
gecurty, dicciplinary procedures and actions,
deployment or scheduling, or issuss relating to
eligihilty for overtime compensation that were
governgd by other provigions presctibed by
law.? In defining what was meant by “directly
relating to compensation,” we stated”:

Al noncompensatory demands  are
excluded from compolsory  arbitration
under § 209.4(c) booouse they neces-
sarily have no relationship to compensa-
fion. Thiz does not mean, however, ...
thal all compensatory isaues aro arbitra-
bie unless thelr relationship (0 compensa-
tion is as aftenuated as the subjects
which are spucifically listed as examples
of noncompenaatory issues, That argu-
ment drains all significance fram the word
directly.” The subjecls exgluded from
arbitration under  §209.4(e) do not define
the subjects which are included because
a subject must saflsty wo conditions
simultaneously to be arbitrable Under
§ 209.4(g). It must fall within the Ingluded
compensatory category and fall without
the excluded category of nencompensa-
tory subjects. Even il a subjest Is not
exciuded from arbiiration as noncompen-
satory, it is not necessarily arbitrable. A
subject dogs not fit within the included
category, even if it is compensatery M
nature, unless it also “directly” relates o
compensation. The degree of a demand's
ralationship to compensation Is mea-
sired by the characteristic of the
demand. i the sole, predominant or pri-
mary characteristic of the demand is
compensation, then it Is arbitrable
because the demand to that exent
directly relates to compensation. A
demard has compensation a5 its sole,
pradominant of  primary characteristic
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only when it seeks to eflect aome change
in amount or fevel of compensation by
either payment from the Siate to or on
tenalt of an empioyee or the medification
of an employes's financial obhigation aris-
ing from tha employment relationship
{e.g., a change in an nsurance co-pay-
mert). If the effect Is otherwise, then the
relationship of the demand to compensa-
tion hecomes secondary and indirect and
the sublect is, therefore, excluded from
the scope of compulsary arbitration under
the language of § 209.4(e).

Our analysis in State Fofice ig dispositive of
the issues before us here. As a resuir, we find,
as did the ALJ, ihat cerain of the PBAs
demands are not arbitrable and must be with-
drawn from imerest arbitration® Those
demands are: Number 2, Recegnition and Asso-
ciations Rights, Paragraph G; Number 5, Per-
sonal Leave; MNumber B, Hours of Work
Overtime ard Recall—paragraphs G{2) and
C(3); Number 10, Vacations, Number 11, Griev-
ance Pracedure; Number 12, Sick Leave as 10
subparagraph A2, G and D; Number 13, Disci-
piinary Procedure; Number 15, Negotiations to
delete subparagraph B; Number 16, Mairte-
nance of Operations, Paragraphs A, B and C;
Number 17. Separabiity; Number 19, Fully Bar-
gained Agreement; and Number 20, Duration.”

As to the remaining demands, we atfirm the:
declsion of the ALJ,

The PBA excepis to the ALJ's determina-
tion that Its proposals relating w overtime pay
disputes, payments for accurnulated swk leave
and unused sick leave, retroactive wages and
benefits and to the 199/ sUpulation of wyiee-
ment are not arbitrable,

PBA demand Number G, Article 8—Hours
of Work, Overtime and Recall

0. Overlima Compensation
2. Overtime Compensation Dispute

In the event the overime clahmned by
an employee is being denied in
whole or in part, such employee
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will be =0 notifled. Thareattor, if
the employes wishes to obiect to
such denial, he/she may do so in
the fallowing manner:

a. The employee will reguce the
complaint to writing and rafor the
matter to the President and Vice
President of the Association,

b. The staff officer, President and
Vice President and member of
the Aszociation Involved will then
contfer with reference to the dis-
pute and aitemnpt to work out an
agrooment,

¢ If an agreement is not reached,
then & hearing will be held with
the Sheriff, statf officer involved,
President and Vice President
and membet of the Aggeciation
involved in the digpute,

d. In the event the Sheriff, Prosi-
dent and Vice President of the
Association fall to reach an agree-
ment as tn the overtime for which
an employes is to he compensated,
then ke dispute shall be submitted
tn tha County ag a grevanco In
accordance with the terms of this
Contract.

The ALJ found that the PBA’s demand to
delete the above provision from the collective
bargaining agreement was rot  arbitrable
becauge it dealt with overtime eligibility, which
is specifically exciuded from arbitration by the
language of § P09.4(g) of the Act. The PEA
argues thal the ALJ erred because the pro-
posal does not deal with eligibility but with a
procedure 1o resclve ovortime pay disputes.
Wz agres that the provision does not deal with
eligibllity for overtime, but neither does it deal
directly with compeneation. As only thoze ftema
that deal directly with compensation ara arbi-
trable, the PBA's demand relating to a proce-
durg for rogalving overtime disputes, which is
not directly refated to compensation, iz not arbi-
rabie.
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FBA proposal 12; Article {5—=Sick Lesve

J. Amend the schedule o read as fol-
fows:

Days: 1-70 days —all days aceumulated

at 20% of daily rate
—all days accumulated
at 40% of daily rate
111-150 days —all days accurnulated
at 60% of daily rate
151-180 days —all days accurmulated
at 80% of daily rate
181 days and —all days accurmulated
Above at 1002 of dally rate

71-110 days

NEWI:  The Gounty shall pay, in first {1st) pay
period of Jarmuary of each year, the following
sick leave incentive bonus:

Sick Leave  Amaunt

Days Used

0-1 4 days Base Wage
2 2 days Base Wage
32 1 day Bazg Wage

The AL.J found both demands to be Improp-
efly submitted to arbitration as nol dealing
directly with compensation, relying on State
Folice. There, we determined that proposals
providing for sick leave accumulation were not
arhitrable bacause, while such proposals
“could avertually confer an economic benedit
upon the employaa.” they represented potential
compensation and were not directly refated to
compensation. The PBA argues that the
demands here in isgue call for the payment of
cash elther upon separation from employment
or at the first of esch year in which sick leave
hac not been used or used sparingly, Bul, as
Supreme Court found with the sick leave
accrual demand in State Police, the mere tact
thet the demands could resull it he payment
of cash and as such seek to mcrease the rate
of compensation is not a sutficient basls upan
wlivh (o find that the demands are directly
refated to compensation.® They are, therefore,
not properly submitted to arbitration.
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PBA demand Number 18; Ariicle Z21—Leg-
jelative Action and Retroactivity

B. Amend o read as follows:

All wages, economic ard other benefits
shall apply and be paid to any employee
wha worked during the expired term of
this Agreement.

The ALJ found that this demand, which
cavers both unit employees who are working &t
the time the arbitration award bacomes effec-
tive as well as those employees who leave the
Gounty's employ before that time, is not arbitra-
ble as It sccks payment to former amployees
for whorn the County has no obligation 1o nege-
liate. We disagree. In Bridge and Tunnel Offic-
grs Benevolent Association® in deciding the
retroactivity of a demand, we held that:

Cwrrent” employees, for purpases of
assessing the negotiability of a demand
in regotiations, and unless otherwise
defined hy the parties, must mean all
employees who weare employed during
the term of the contract being negotl-
ated, aven 1 the negotiations continue,
as they so often do, beyond the term of
the prior contract and the demand In
iccue is not first pragentad until well into
the negotiations. Just a5 a demarnd may
be retroactive, 50 teo may its application
to the claas of omployoes coverad by the
demand,

This demand deals solely with the retroactivity of
wagjes and other ecanomic benefits and is thus
diracily refated fo compensation. That it applies
to employees who are stil employed when the
aritration award is issued, as well as those wha
left the County's service during the contract hia-
tus, does not render it non-arhitrable.

PRA demand Mumber 22: Appendix D—
Stipulation of Agreement Dated April 29,
1997,

Replace the reference to CFR 10 CFR—
Defibrillator

The ALJ datermined that this demand is not
arbitrable as it has ro relation to compensation.
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The PBA argues thet the April 28, 1997 Siipx-
lation of Agreement containg provigions for the
paymient of tuition, equipment, supplies and sti-
pends, This demand seeks to clarify who ie ol
gible to receive the monies and bengifits set
farth In the Stipulation and, as such, the PBA
arques that it is directly related  cumpansa-
flon. As the demand secks marely to eftectuate
a fechnical change in the definition of those
employees covered by the Stipulatan, I Is nol
directiy related to compensation and is not
properly  submitted o arbitration  under
§ 208.4(g) of the Act.

The County excepts to the ALS's tetermi-
nation with respect to retitee healm insurnGe,

Article B—Insurance——New: G

EMective January 1, 2003, upon retire-
iment the County shall pay one hundred
percent {(1009%) of the health insirance
premium or cost for the retiree and eligi-
bie dependents. The health insurance
pian siwfl be the same as provided to
active employees.

Heolth ingurance benefts {or  current
employees after they retire are mandatory sub-
jects of negotiations.'® Section 209.4(q) of the

~ Act specffically makes Insirance and medical

and hosplialization benefits arbitrable, The
County argues that banefits for retirees that
axlend beyond the torm of the oollective bar-
galning agreement and/or arbitration award
under which thay retire and benefits for benofi-
clarles of employses arc nonmandatary sut-
jects of negotiations and not arbitrable within
the meaning of § 209.4(g) of the Act. In Town
of Shawarnyurk,’? we held that “hoaith insur-
ance henefits extended to an individual upon
thar individual's retirement from employment
are a torm of defered cumpensation repre-
sonting a payment in the future for services a
former employee has rendered in the past.” As
hoth compensation amd  insurances, health
insurance benefits for retirees are arbitrable
under § 200.4(g). To the extent that the County
is unging s Soard 1o reponsider s prior dec
sions holding health insurance coverage for
current employees upon their refirerent ate
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tor the dependents of such employees to be
mandatary, the County articutates no new or
compelling reasons for such reconsideration,
even werg it possible to do 20 in light of court
decisions holding that such subjects are man-
datorily negotiable. 12

Based aon the foragoing, we deny the
Courty's exceptions, and grant the PEBA
exreptinns e to clarfying that certqin of ite
demands have not already been withdrawn
and as to PBA Demand 18, We reverse the
ALl'e decigion oz to PBA Demand 18 and
affirn, as modified, the ALJ's decision as to the
remaining PBA demands,

We find that the PBA violated § 209.2(b) of
the Act when it submitted to arbitration, pursu-
ant tn § 209.4(0) of the Act, the following
demands:

Murnber 2, Recognition and Association
Rights, Paragraph G

Number 5, Fersonal Leave;

Nurnbar &, Hours of Wark, Qvertime and
Recall-~paragraphs C(2) and C(3);

Nurrber &, D, 2 (overtime disputes)
Number 10, Vacations;
Murnbar 11, Grievance Pracedure;

Number 12, Sick Leave as to aubpara-
graph A2, C and D;

Number 12, 15(J) and new addition to
Articie 15;

Number 13, Disciplnary Procedure;

Number 15, Negotiations to delete sul-
paragraph B;

Nurmber 16, Maintenance of Operations,
Paragraphs A, B and G;

Number 17, Separability;

Nurmber 19, Fully Bargained Agreement;
ang

Number 20, Dyration,
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IT 18, THEREFORE, ORDERED that the
PBA withdraw these demands from arbitration.
In all ather respects, the charge is dismissed in
ita entirety,
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