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In the Matter of

COUNTY OF PUTNAM AND PUTNAM
COUNTY SHERIFF,

Charging Party,
and ‘

PUTNAM COUNTY SHERIFFS DEPART-
MENT POLICE BENEVOLENT ASSOCIATIO,
INC., ‘

Respondent,

Case No, U-25752
Betore JEAN DOERR, Administrative Law
Judge; September 28, 2005

INDEX NOS. 04.25, 15.413, 43,116, 43131,
43.423, 43,1683, 55.91

The ALJ concluded that the police union
violated § 209-1.2(b) of the Act Insofar ag it
subirnltted nonarbitrabls demands ragard-
ing overtime disputes, retroactivity, the pay-
ment for unused sick leave, and the
stipulation of agrecment regarding a
detibrillator. The union contended the
demands ware mandatory subjects of bar-
gsining under Cokoes, Begause they merely
sought the modification or deletion of itama
tontained in the bargaining agreement.
Howaver, the ALJ found that the propsr
inquiry under § 206.4(g) was not whether
the submitted proposal was mandatary In
hiture, but rather whether It aiso directly
related 10 compensation. Hers, the pto-
posed deletion of the overtime dispute pro-
viglon related to eligibility for dgvertime, a
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topic specifically excluded trom interest
arbitration under § 209.4(g). Similariy, the
proposal seeking to amend the sick leave
buyout provigion represented only contin-
gent and potential compensation, and
theretore was not directly related to com-
pensation. Although the retroactive waoe
payment proposal was atbitrable Insotar as
it diractly related to compensation as
applied to current employees, the ALJ
found the proposal was nonatbitrable as
applied to former employees. The ALJ
noted that the employer had ne obligation
{o negotiate on behalf of individuals no
longer in ia employ. Finally, the ALJS found
that the stipulation of agreemant regarding
the defibtillator was notarbitrable because
It bore no relationship to direct compenan-
tion,

Boomor Wallens £ Minoaux LLP (Willlem M.
Waliens of counsel), tor Gharging Party

John M. Crtty, Faag., for Respondent
Decizion of Administrative Law Judge

On March 7, 2005, the County of Puinam
and Putnam County Sheriff (Gounty) fied an
improper practica charge afleging that the Put-

‘ nam Gounly Sheriffs Department Police
‘Benevolent Association, Inc. (PBA) violated

§ 209-a.2(b} of the Public Employees’ Fair
Employment Act (Act) when it sought compuli-

- gory interost arbitration of proposals outside

tha scope of the oxpress provisions of
§ 209.4(g) of the Act, The PEA flled an answar
In which it denied any vigiation of the Act. No
haaring has been held and both the County
and the PBA have filed brigfs.

The roecord in this case consists of the
charge and its exhibits, the answer and the
PBA's letter of April 22, 2005, withdrawing pro-
posal number 21, and clarifying proposal num-
ber 22

Chapter 286 of the Laws of 2004 anlarged
the scope of elipibiity for interest arbitration by
adding § 209.4(g) to the Act which provides, in
relevant part, 23 follows:
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(gy Wwith regard to members of any
organized unit of deputy sherlfts ... the
provisions of this section shall only apply
to the terms of collective ‘bargaining
agreements directly relating o compen-
sation; including, but not limitad to, sal-
ary, stipends, location pay, Insurance,
medical and hospitalization beneflts; and
shall not apply 1o non-compensatory
issues Including, but not fimited to, job
sacurity, disciplinary procedures  and
actiong, deploymant or scheduling, or
issues relating to eligibility for overtime
compensation which shall ba governed
by other provisions proscribed by law.

In Mow York State Folice Investigators
Association, 30 PERB § 3013 (1997), conf'd
sub nom. Naw York State Folice Investigators
Association v. PERE, 30 PERB 1 7011 (Sup.
A, Albany Lourtly 1997), e Board, In comsiiu-
ing the meaning of the phrase "directly refating
to compensation” as set forth in the original text
of § 209.4(a)' extending imerest arbitration to
cerain membars of the Divigion of State Police
held, at page 3028, that:

The degree of a demand's relationship
to compensation iz measurad by the
characteristic of the demand. It the sole, |
predominant or primary characteristic of
the demand is compensation, then it is
arbitrable because the demand to that
extent directly relates to compensiion.
A domand has compéngation as ite snla,
predominant or primary characteristic
only when it seeks to effect some
change In amount ar unit of componea-
fion by either payment from the
[employer] to or on behalf of an
gmployee or the modiicaton of an
employer’s financial obligation arising
frem the employment relatonship (a.0..
a ﬂl"lal'lgﬂ In an Insurance Gﬂ'paymunl).
it the effect is otherwise, then the rela-
tionship of the demand to compensation
becomes secendary and indirect and the
subjact Is, therefora, excluded from the
scope of compulsary arbitration under
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the languaga of § 209.4(a), [emphasis
in origina]

Before applying the ahave analysiz to the
demands herein, an argument raised by the
PBA in it brief must be addressed. The PRA
assens that when the legistature amended
§ 209.4 10 aod subsection (g) it must be pre-
sumed that it knew of ang was guided by the
Board's decision in City of Conpes 2

It Cohoes, the Board expanded the scope
of barpaining by adopting a supplemental or
tonversion theory of negatiability under which
nonmandatery subjects contained within a oal-
lective bargaining agreetnent absem giroum.
stances not relevant Nerain, are conveartad into
mandatary stibjects, i.o, nonmandatory tarme
sontained within a collective bargaining agree-
ment become mandatorily negatiable for pur-
poses of bargaining a SUCCESsor aproerment.
By extansion, herofora, Proposals which geak
A modification or delation of language con-
tairied within an agreernent arae, for pumpotes of
Bargalning a succeasor agreement, mandatory
subjects of bargaining, The PEA, In the instant
case, argues that all of its demands that soek
meraly a modification or daletion of items con-
tained in it agreanant with the County are,
under Cohosg, mandaiory subjects of bargain-
Ing and, tharefors, Properly betore the interost
arbitration panel,

of the Administrative
Law Judge,® in part, is illustrative. The Bosrd
affimed the dacision a5 10 five proposals, a)
which deait with hours of work, chaarly fnands-
tory subjects of bargaining, Thoss propoesals,
however, were nat ag concluded by the ALd,
Properly before the Interest arbitration pane|
pursugnt to § 209.4(8) of tha Act beccuas they
WEre not directly related 1o compensation.
Thus, whether 3 bargaining demand is detar.
mined to he 5 mandatiry subject of bargalning
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under the pra- éohoas or post-Cofies analysis

of negotiabliity which renUires an examination

of the subject nature of the demand a1 issue, or

seeks 1o modify or remova
existing agreamant,

2 provision in an

the analysis  unger

§ 208.4(g) must 90 ane step furnther and defer-
mine the demand's Felationship to Compensa-

tion.

For the abeve stated feasons, | rejoct the

PBA's argument: that the

Board's decision In

Clty of Cohoss, sypra controls the arbitrability

Issues under
| adopt the B

§ 209.4(g) of the Act, In addition,
oard's decision in Mew York Seae

as follows: No. 2, Racognition and Association

Rights, Paragraph G: No. 5,

Parsonat Leave;

No. 8, Hours of Wark, Ovartime and Recall—
Paragraphs C(2) and C(3); Na. 10, Vacations; ‘

No. 11, Grievangs Procedure; Mg, 12, Slck
Leave ag 1o subparagraph A2, C and D; Ng,
13, Disciplinary Procedure:

No. 15, Negotis-

tions 1o delets Stibparegraph B; No. 16, Mainte-
hance of Operations, Patagraphs A, B ang c;

Na. 17, Separabillty;

No. 19, Fully Bargained

Agraemont: and Mo, 20, Duratior,

Remalning Proposals

PRA Propoaa number 3; Article S=—Insur.
ance—New: ¢

Effactive January 1, 2o0s, upon futlre-
mant the County shail Pay cne hundred
percent (100%) of the haaith insurance
PIEMIum or cnst for tho retiree and efig-
ble dependents. The hesits insurance

plan shall be the

sdame as provided o

active employess.

The

Board has held that demands for

health insurance banefits for curont ompley-
Q&5 after they refire are mandatorily fegotia-
ble.® The PBASg proposal Number 3 is sych a
prapoeal, The plain langnage of § 209.4(g) of

the Act sets forn subjects of bargatning
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“giracily redating to compensation” &nd Includes
among them Insurance and medical and hospi-
talization benefits. FEA proposal Number 3 is
theralgre arbrirable unlass the County's argu-
ment, as proffered in its brief, has merit.

The County argues that bensfits for retirees
that extend beyond tha term of the collective
bargaining agreement and/or interest arbitra-
tion awgrd under which an employee retires
and for the employee’s dependents are not
mandatory and therefore not arbitrabla under
§ 209.4(g) of the Act.

In Cohoes Folice Benevolermt and Protec-
tiory Association, supra, at 3136, the Board held
that: "The duration of a benefit cannot be mate-
rial 1o g determination regarding its negotiabil-
ity.” At issue in that case was a challenge by
the City of Cohoes to a demand submitted by

the PBA to arhitratinn which propioged that the

City pravide, at its cost, health insurance cover-
age for the life of an employee who retires on
or aftar tha effectiva date of the agresmant and
his or her dependants. There, the City argued
that the demand wags nermandatory becausa It
would apply to employeas who ratire after the
expiration of the contract under which the ben-
ofit is extended. The Board, in reaching its
determination that the dameand was 5 rnanda-
tory subject of bargaining, reexamined a prior
line of cases which heid that the continuation of
hoalth insuranoe for curant employees after
they refire is limited 1o the duration of the con-
tract under which the employees retire. Those
cases, the Doard stated, could be traced 1o a
decision in Lynbrook Police Berevolent Assocl-
ation

The demand at issve in Lynbrook involved
the provision of hospitalization Insurance for
the dependents at the tma of the demise of
both current aned retired employees.” The
Board held, and the Court of Appeals agreed,
that as to retirees, the demand was prohibited
under § 201.4 of the Act. The Board, howeaver,
found that a= to persons employed at the ime
of negotiations, thae demand 1oF a continuation
of hogpitalization insurance for them and their
tarlias was mandatarily negotiable.

9/08
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The GCounty argues, however, thai the
Board in Cohoos misimerpreted Lynbrook,
which it described as simply & determination
that the demanhd arissue in Gohoes was A
retirement berefit prohibited by § 201.4 of the
Act. The County's intérpretation of the Court of
Appeals' decision in Lynbrook, which rein-
stated the Board's detarmination as io the
negofiability of the demand at issus and
described above, is not entirely accurate as it
tails to acknowledge that even as it determined
that § 201.4 of the Act was not applicabla, the
Board's determination as 1o negotiabllity was
“irom from the taint of irationality ..."

The Gounty further argues that the conver-
satton theory of negotiability as set torth in Gity
of Cohpes, 31 PERB ¥ 3020 (1998), obligating
employers to negotiate banedlts for retirees and
thelr depandents which extend beyond the
duration of the contract in effert at the date of
retirements, cregtes a bargaining imbalance.”
The conversion theory of negotiability which
the County now labals unfair s, however, inap-
plicable in the instant case ag the PBA's pro-
posal concerning health insurance is new and
not a provision already contained in the parties’
collective bargaining agreement. The County
also argues that a determination, consistent
with prior cases,'% 1.e., that the "PBA's proposal
is mandaiory, may, at some point in the future,
create problems for it. This argument s attenu-
ated and premature, and not one 1 need 1o
address in the Instant cose,

. Inasmuch as the County's argumernis are
found to be withaut merit, | reiterate that PBA
proposal Number 3, Insurance, is both manda-
torily nagotiable, directly related to compansa-
tton and, therefora, arbitrable under §209.4(g)
of tha Act.

~ PBA proposal Number 6, Aricle 8—Hours
of Work, Overtime and Recall

D. 1. Amand to read ac follows:

Waork for all employees in excess of the
.5cheduled eight (8) hours in @ workday
-or when not regularly scheduled to work

ar forty (40} hours In any workwask shall

be considered overtirme. Overtime shal
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be paid at the rate of ope and one-half
times (1.5x) the #mployee's ‘applicabls
hourly rate of Pay, in cagh ar in eompan-
satory time, as sat forth herain,

D. 2 Delete in js entirety [Qvertima
Compensation Disputes) ‘

NEW: Add a subsection to read as fol-
lows:

On any tour of duty where a Sergeant is
not aclually  working,  the genior
employea working or the officer desig-
nated as toyr Suparvigor shall be paid at
the Sergeant's rate of nay for that toyr of
durty,

NEW: An employecs of the Bureau of
Gririnal Investigation (BCI) shafl pro-
vide coverage during times when ng
Investigatar/Detoctiva e reqularly schod-
ved o work, In recognition for belng
placed on stand-by, each amployea shal
be paid one (1) hour of siraight tirme for
BVRIY two (2) hours of coverage gr any
part theraof,

The County argues that the overtime pro-
posal, D 1, is relatad 1o vertime eligibility and
specifically excluded from Interest arbitration
pursuant to §208.4(g) of the Act,

A simitar proposal’ wag tound by the
Board to be arbitrable PuzuEnt to § 209.4(8)
of the Act in New York Stata Folice Investiga-
tors Agsoeiation, SUpra. Tha Board held, ot
page 3030. that

Tha issues whigh [the union] eecks 1n
detine frough its overtima propocala
deal only with how much those unit
employees who are eligible for avertime
compensation under anplicable jaw will
be paid and the point at which thefr ang-
tlement to avertime compensation wil
attach. -

The County argues further that inasmuch
a5 the Fair Labar Standards  Act (FLSA)
requires thal employaes be pald avertime, D, 1
Is pre-emptad, and therefore hon-arbitrabla, 1t
is beyond cavit that the FLSA provides rring.
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mum wage -and hour standards, however, i
does not pravent the Parties from negotiating
Agreements with regard to thosg standards, To
e contrary, FLSA regulation 28 CFR
§ 778.102, relative 1o overtime compensation
provides, in ralevant Patt, that: “Nothing in the
Act, howeaver, will relieve an emplayer of any
obligation he may have assumed by comrast.
"2 Ag the FLSA does not pre-empt the par-
ties from negotiating overtima Provisions, the
PBA demand seeking to amend D. 1 of Article
8 is directly related 1o compenszation ang e
arbitrable,

The PBAg proposals secking to add new
sactions to Article & are arbitrable pursuant to
§ 209.4(g) of the Act ae diraotly relating 1o
Compensation. The first “naws section sets
forth the amount of out-ot-title pay afforded
those who wark a tour of ety in the absenga of
& Sergeant, and the Second “new” seciion
astablishas & lovel of stand-by pay for enplay-
8es of the Bursau of Criminal Investigation.
Both standby Pay and out-of-titte pay are forms
of compensation,

Tha FBA Proposat o delete Articla 8, D.
2-—Cvertime Compensation Digpites, s not
arbitrabla az it outines a Procedure raiative io
disputes arising from the denial of overtime. As
the section sought to be doleted deals with
igzues relating 1o eligitiliity for svertime it can.
not properly come before an intarest arbitration
panel within a plain reading of § 209.4(g) of
the Act. )

FBA propasal 12; Article 15— 8ok Leave

J. Amend the schedula 10 read as o).
lows:

Days: 170 days - all days accumu-
lated at 20% of
daily rata
71—=110 - all days accumu-
days lated at 40% of
daily rate
M1—150 -gy days accumu-
days lated at 60% of
aaily rate
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151—180
dayz

- all days accumu-
lated at 80% of
daily rate

181 daya
and
Above

- alt days
accumu-
lated at

100% of
daily rate

The PBA's proposal saske 10 ineraase tho siek
leave buyout provisions of the parties’ agraa-
ment, available to cument employesas upon
achal ratirement from County sarvice.,

The County does not deny that payment for

nnuged ghek daye is compensation, bl only -

that as the proposal's primary charactaristic
pertains to the utilizathon of sick laava, it is only
indiroctly related fo compensalion,

The Court, in fts decision'® confirming the
Board's decisien it New York Stare Folice
Investigators Association, supra, determinad
that proposals providing for sick leave accurmu-
lation couid .

eventually confer an economic benefit
bpun tha employee; however, simply .
because they rapresent potential com-
pensation doas not mean that thay arg
arbilruble: because they do not diractly
refate to compensation. [emphasis in the
original].

Sirmilarly, it must be found that the FEA pro-
pasal Number 12, seeking to amend Article
15()), Is not arbitrable pursuant to § 209.4(g)
of the Act,

FEA proposal number 12, Article 15:
NEW 1 The County shall pay, in =t

(1st) pay period of January of each yesr,
the following sick leave incentive hanus:

Sick Loave Days Amuount

Uzed

0— 4 days Base Wage
z 2 days Base Waga
3 1 day Base Wage
9/05

Ag thie proposal ia indistinguishable frum the
foregoing, it Is not arbitrable as it represents
only contingent ‘and potential compensation
and, therefare, is nol direclly relaed © com-
pensatior.

PRA Propogal Mumber 14; Article 16—Mis-
callaneous

B. Funeral Expenses: Insert "mevan
thousand  five  hundred doilars
(§7,500.00)" whera "five thousand dolk
lars {$5.000.00)" appaare, '

C. Delete—Fire Armg Traising: (Pay-
mert when training is scheduled on an
employes’s day off).

The Court in New York State Police investiga-
ters Assuciation v, PERE, suprs, comfinmed the
Board's determination that a demand which .
would require “the State to pay all funeral
expenses Meurred by the family of 4 member
wha dies in the fine of duty™# Is “indistinguish-
ahle from ‘insurance, medical and hospitaliza-
Tion benefits,’ which are specifically included in
§ 208.4(¢) as arbitrable subjects.™S As the

FBAs proposal seeking an increaze In the

amount to be paid to cover the cost of tha
funeral services and sxpenses incurred by sur-
vivors uporn the death of an amployae In the
line of duty is a form of insurance, it is arbitra-
ble pursuant to §209.4(g} of the Act.

The PBA proposal seeking 10 eliminate lan-
guage at Article 15(C) which provides for the
payment of premium pay for training on oft-duty
time is 1 demand directly related 1o compensa-
tion and therefore arbitrabia.

PRA propossl Number 18—Article 21—
Legisiative Action ang Retroactivity

B. Amend tn read ac fallowe:

All wages, sconomic and other banofite
shall apply and be paid to any emplovee
who worked during the expired term of
this Agreement,

This proposal seeks 10 amend language in the
confract conceming refroactive wage pay-
mants. The payment of retroactive wages, eco-
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atmittec Purpose for atlvanging thjg Proposai, |
find it to ba non-arbitrabia,

PBA propasal Number pz- Appendix D
Stipulation of Agreemant Dajeq April 20, 1997

Repiace the reforance 1 CFR o0 CFR-
Defibrillaftur

Aa the i-:ibuve-rererenced demand bears ng
relationghip to direct Compensation i ig net
arbitrable.

For the reasons set forth above, | find that
the Putnam County Sheriffs Department Fuolice
Benevglant Aszooiation, Ing., violation § 209-

Number 6, 0. 2 {overtime disputeg)

Number 12, 150) and new addition 1o
Anticle 15

Number 1B—~r9troac1ivity
Number 22-—stinylation of agrecrnent

In arcordanes with iy Qecision, | order that
each of the above referencay demands pa
withdrawn fropm inoragt arbitration,

———

1 Seetion 209.4(6} wasg amengee By Chapter 537
of the Laws of 2001 10 repenl the restrictivg language
relating 19 binding arhitration, to wit, «, s of col
lestive kargaining agraementy directly relating to com-
pansation . " ang thg specific examplgs whieh

Tty PERB ¢ 3020 (1338}, conf'd sub pom, Lini-
form Firsfightors of Cohoes, Leoeg) 2362, IAFF AFL-
€0 v Gugvas, 37 pERg T 7026 (Sup. oy Altsany
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County 1899), 2'd, 278 AD2g 184, 33 PERR 1 701y
(3d Dept 2000), i 15 apPed! denid, 96 Ny o 711,34
PERB ¢ 70ig {2001). .

% 20PERB ¢ 4g25 {1996).

* 1 am treating thegs Propusaly 22 having been
withdrawn by the PBA in light of ji cencession that
arbitrable  within the mearing of
§ 209.4(9) of the Act.

? Seo Oy of Cokvas, aupra: Bridhye andt Tunper
Officers Benevajens Ase'n, 29 FERB q 3012 (1986);
Cohoes Pojia Benavolent gy Protection e % -
PERE ¥ a05a (198a); Zee afen Tewn of Shaws, Lk
Pollge Benevojens Ass'n 34 FERB 4510 {20p1),

® 10 peRB ¥ 3087 H1977), rav'a in par sul
nem. Insorpurateg Village: of Lyntroak v PERE &4
AD2d 802, 11 pEppg 17012 (2d pepy 1978), roin-
§tated, 48 NY2d 3gg, 12 PERB § 7021 (1575).

T Box Conoes Police Benevolent and Proteetion
ASs'n, suprg, 137, note 2,

8 the Board's decizion in
deacrilos In dety) that # adoption of the COoMversion

and employes OrpAnizatiens,
g Seenota 2 herain,
0 Incorpetagee Villape of Lyrbroaf, Sy,

M Goe New York Stzta Pofiee Invastizators
Asg'n 29 PERE 1 4629, 5 4850-48857 (1996), for the
taxt of the propoes

2 Soe gl 29 CFR§ 55327 T@ENAYI). An
08NSy May provide compensatary tme of In Neu of

" 30 PERB 4 7011 o 7015-7020, (Sup. Coury

Albany County 1937),

" Now York State Foliga invastigators Acg 'n 28
PERE % 2800 4t 4R52 (1p88).

B pow York State Poficg Investigatnre Ags'n, 30
PERBE f 3013, at 3023 (1947).
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in the Matter of
VILLAGE oF SAUGEHTIEB,
Charging Party,
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