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SHEEHAN
v

SUFFOLK COUNTY SHERIFF'S DEPART-
MENT, '

Case No. 06-9356
Before New York  Supreme Court, Suffolk
County; September 27, 2006

INDEX NOS. 15.414, 55.86 .

A petition seeking to vacate and set
aside an opinion and award in a compul-
sory * interest  arbitration proceeding
between a county sheriff and the PBA was
denied and the award was confirmed. The
court concluded four uniformed officers
lacked sianding to bring the action under
CPLR 7511(4) because there was no evi-
dence that the CBA conferred “them any
individual or specific rights under the
agreement that would make them a party o
the arbitration.” The court similarly found
that the petitioners failed to sustain their
burden of demonstrating grounds for the
vacation of the award where there was no
evidence that the award was procured
through corruption, fraud or misconduct;
that the arbitrator exceeded his power; or
that the arbitration suflered from an
unwaived defect.

Koehler & lsaacs, LLF, Attys. For Petitioners,
61 Broadway, New York, NY 10006

Rosenthal, Curry & Kranz, LLF, Altys. For Resp
5C Dep. Sheriff's Ben. Assn, 1600 Front St.,
East Meadow, NY 11554

Lamb & Barnosky, LLF, Attys. For 'Resps. SC
Sherii’s Dept & Cty., 534 Broadhollow Rd.,
Mefville, NY 11747

ORDERED that this petition (#002) for a
judgment pursuant to CPLR 7511 vacating and
setting aside the Opinion and Award in a Com-
pulsory Interest arbitration proceeding between
the Sufiolk Gounty Deputy Sheriff's Police
Benevolent Association, the Suffolk County
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Sheriff's Police Department and the Gounty of
Suifolk, on the grounds that the Arbitration
Panel was improperly and illegally constituted
and additionally, pursuant to  CPLR
7511(b){2)(i), it violated statutory law, is denied;
and it is further

ORDERED that this motion (#003) by the
respondent, Suffolk County Deputy Sheriff's
Police Benevolent Association, for an Qrder
pursuant 10 CPLR 406 dismissing the petition
on the ground that the petitioners lack stand-
ing, is granted; and it is further

ORDERED that this motion (#004) by
respondents, Suffolk County Sheriff's Depart-
ment and the Gounty of Suffolk, for a judgment
pursuant to CPLR 404(a) and CPLR 3211(a)(3)
and (7), dismissing the petition in its entirety on
the grounds that the petitioners lack standing to
bring this proceeding and that the petition fails
to state a cause of action, is granted; and it is
further

ORDERED AND ADJUDGED that pursu-
ant to CPLR 7511(e), the arbitration award ren-
dered by the Compulsory Interest Arbitration
Panel involving the County Deputy Sheriff's
Police Benevolent Association and the County
of Suffalk, signed and acknowledged on Janu-
ary 3, 2006, is hereby confirmed.

This special proceeding was brought by
four uniformed: employees (hereinafter “peti-
tioners”} of the Suffolk County Sheriff's Depart-
ment {(hereinafier “Department’}, who are
members of the Suffolk County Deputy Sher-
itf's Police Benevalent Association (hereinafter
“PBA"). Petitioners seek the vacaiur-of a statu-
torily mandated civil service arbitration award
on. grounds that the . arbitration panel was
improperly and illegally constituted under Civil
Service Law § 209{4)(c)ii) and pursuant to
GPLR 7511(b){2)(i}, on grounds that the award
violated statutory faw. The petition is opposed
by respendents, PBA, Depariment and the
County of Sutiolk (hereinafter “Suffolk™.

Respondents were without a formal union
contract since 1998 and, pursuant to a series
of stipulated agreements, the parties extended
the contract up to the year 2003. When ihe
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respondents failed fo negotiate a new contract
after the 2002-2003 stipulated agreement
expired, the PBA iiled a Petition for Compul-
sory Merast Arbitration with the Suffolk County
Public Employment Relations Board pursuant
to Civil Procedure Law §§ 209(4}(g) and 212
and according to Civil Procedure Law § 209, a
three member arbitration panel was selected.
The County appainted Jeffroy L. Tempera, the
PBA appointed Vincent F. DeMarco (hereinaf-
ter “DeMarco™ and then PBA president, who
jointly selected Dr. Rosemary A. Townley, Esg.
as the Chairperson and public member of the
panel.

Upon being appointed as the PBA repre-
sentative, DeMarco informed all parties to the
arbitration of his intention o run for the elected
position of Suffollkk County Sheriff in the Novem-
ber 2005 general election. Petitioners contend
in their petition that DeMarco should have
vesigned as the PBA representative; that upon
his election in November, 2005, his interest and
perspective shifted from the PBA to the respon-
dents, which incidenially included the PBA,
who with the Department and County, oppose
the petition; and that the alleged inference of
the petitioners that DeMarco no longer repre-
sented their interests in the arbitration process,
would thus be biagsed and impartial against the
PBA.

Neither Suffalk, the Department nor the PBA
raised any objection to DeMarco remaining as
the PBA representative during the period the
arpitration pane! was considering the issues
submitted for decision by the panel onge this
fact was made known to them. DeMarco con-
curred with the public and neutral arbifrators in
the granting of the award except for two items in
the agreement, which, because of the composi-
tion of the panel, became part of the award.

An arbitration award will not be set aside
unless it is violative of a strong public policy, or
is fotally irrational (see Siiverman v Benmore
Coats, 61 NY2d 209, 473 NYS2d 774 [1984];
reg den 61 NY2d 299, 477 NYS2d 1026
[1984]). Given that arbitration awards arg
accorded great deference, 'it is imperative that
the integrity of the process, as opposed 1o the
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correctness of the individual decision, be zeal-
ously safeguarded” (Goldfinger v Lasker, 8
NY2d 225, 230, 508 NYS2d 159 [1986]). Fur-
thermore, any limitation in the arbirator's pow-
ers must be expressly set forth as part of the
arbitration clause itself (see Silverman v.Ben-
mare Coats, 61 NY2d 299, supra).

The general rule under CPLR 7511 is that
the decision of an arbitration panel may be
vacated only at the insistence of one or two
parties, that is, the union and the employer, not
by an individual employee. in these situations,
an individual employee is not “a party” under
that stalute. A party must assert his own legal
rights and interests and cannot rest his claim to
reliet on the legal rights or interests of third par-
ties (see Warth v Seldin, 422 1.8. 490, 95
S.Ct. 2197, 45 L.Ed2d 343 [1975]). It has gen-
erally been, and historically true, that unless
there are specific provisions in the coliective
bargaining agreement granting an employee or
empioyees, who has been aliegedly aggrieved,
particular and specific rights in relation 1o
vacating an arbitrators award (see Matter of
Diaz v Pilgrim State Psychiatric Ctr., 62 NY2d
693, 476 NYS2d 525 [1984]), the individuai
employee lacks standing to seek a vacatur of
the award (see GPLR 7511; Matier of Case v
Monroe Community Coll., 89 NY2d 438, 654
NYS2d 708 [1987); Perduyn v Consolidated
Edison Co. of New York, 185 AD2d 766, 587
NYS2d 553 [1st Dept 1992]; Matter of Aiva v
Consolidated Edison Co., 183 AD2d 713, 583
NYS2d 291 [2d Dept 1992}, Union Carbide
Corp., Linde Div. v Local 8-215 of Oil, Chem,
and Afomic Workers Intl. Union, 168 AD2d 967,
565 NYS2d 346 [4th Dept 1990]). The burden
is on the parly challenging the arbiiration
results to demonstrate that any of the foregoing
occurred.

The contents of the collective bargaining
agreement determines the standing issue and
petitioners herein have presented no evidence
thay the collective bargaining agreement
between the PBA and Suffolk granis them any
individual or specific rights under the agree-
ment that would make them a party to the arbi-
tration. The grounds specified in CPLR 7511
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/_\ for the vacatur of an arbitration award are few

in number and are narrowly applied {see Matter
of Domotor v State Farm Mut. Ins. Co., @ AD3d
367, 778 NYS2d 919 [2d Dept 2004}, iv app
den. 3 NY3d 612, 788 NYS 2d 668 [2004];
Materia v Josephthal Co., 133 AD2d 146, 518
NYS2d 814 [2d Dept 1987]); Alexander, Prac-
tice Commentaries, McKinney's Gons. Laws of
NY, Book 7B CPLR 7511:2 to CPLR 75115,
pp. 771-782; Alexander, Supplementary Prac-
tice Commentaries, McKinngy's Cons. Laws of
NY, Book 7B, pp. 121-123). The grounds are
(1) that the rights of a party were prejudiced by
corruption, fraud or misconduct in procuring the
award, or by the impartiality of an arbitrator; (2)
that the arbitrator-exceeded his or her power or
failed to make a final or definite award; or (3)
that the arbitration suffered from an unwaived
defect {see Azrelant v Azrelant, 301 AD2d
269, supra, Hackefl v Milbank, Tweed, Hadley
& MeCoy, 86 NY2d 146, 830 NYS2d 274
[1995]). An arbifration award may only be
vacated if it is totally “irrational or violative of a
strong pubfic policy (id. at 155; see also City of
Middietown v City of Middlelown Police Benev-
alent Assoc., 30 AD3d 587, 818 NYS2d 232
[2d Dept 20061; Meehan v Nassau Community
Call, 251 AD2d 415, 674 NYS2d 697 [2d Dept
1998], Iv app den 92 NY2d 814, 681 NYS2d
475 [1998); Dechamps v Sweet Home GCent.
School Dist., 158 AD2d 837, 551 NYS2d 431
[4th Dept 1990)). The burden is on the parly
challenging the arbitration resulis to demon-
strate that any of the foregoing occurred. Peti-
tioners have failed to sustain their burden on
these grounds.

Additicnally, petitioners seek to vacate the
arpitration  award, pursuant to CPLR
7511(b)(2)(1), on the grounds that the arbitra-
lion award shall be vacated upon the applica-
tion of a party who neither participated in the
arbitration or if the rights of the party were prej-
udiced by one of the grounds specified in
CPLR 7511{b}{1)(i). They also allege that, pur-
shant to CPLR 7511(b)}{2){i), the arbitration
award should be set aside because it violated
statutory law based upon the statuiory man-
dates in Givil Service Law § 209(4)(c)(ii). This
section governs the manner in which arbitra-

10/06

139-7515

tars are selected and nothing else. An alleged
violation of the statutory law is not a ground
under CPLR 7511{b)}{2){i} to set aside an arbi-
tration-award nor is it a -ground under GPLR
7511 {b)(1).

Petitioners’ attempt to graft the singular fact
pattern of Bethiehem Steef Corp. v Fennie, 86
Misc2d 968, 383 NYS2d 948 (Sup. Ct. Ere
County 1976); affid 55 AD2d 1007, 391 NYS2d
227 {(4th Dept 1997) to the matier before the
Court, is in effect, to create an issue of a statu-
tory violation under Civil Service Law
§ 208(4)c)ii) for the proposition that as the
arbitration panel was improperly and illegally
constituted  under Givil  Service Law
§ 209(4){c)ii), it did not protect or represent
the petitioners' interest as tax payers and/or
members of the PBA. '

_In Bethiehem Sieel, as the result of a
recent election, the appointed atbitrator from
the public sector lost his position as an admin-
istrator. He would now have o reven back to
his permanent civil service position as a police
captain. As the public sector arbitration panel
member, he was vehement in opposing any
increase in the contract provisions in favor of
the Gity of the Lackawanna Police Department
(hereinafter "Police Depariment”} beyond that
which had . been proposed by the public
employer, the Gity of Lackawanna (hereinaiter
*City”). Upan his leaming of his certainty of
being returned to his civil service position with
the Police Depariment, he switched his vote
and voted with the police representative to
award io the police departrnent a significantly
higher benefit package, wherein he would have
individually benefited from upon his reversion
1o his former position as a police captain.

The court found in Bethiehem Steei that the
public sector representative “knowingly and
fraudulently misrepresented his state of mind
and his intentions in the Gity for his own per-
sonal benefit” {id. at 969). The court aiso deter-
mined that because of this intentional
fraudutent behavior, there shou!d be a new
arbitration - panel with' proper representation.
The composure of the arbitration panel under
Civil Procedure Law § 209(4)(c)(i) was not
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found to be a viokation of any statute. The
“former” police captain was now the public sec-
tor arbitration panel member. He had not lost
his civil service status and was on leave from
the Police Department. What ended tis repre-
sentative status with the City was not any per-
ceived violation of a state law in the arbitration
panel inftial makeup, but, rather, his own “over-
whelming personal interest of far greater
importance than his obligafion to the City. His
association in interest with the City as contem-
plated by section 209 of the Civil Service Law
was ended” (/d. at 969). His association in
interest with the City was not terminated
because the arbitration panel chosen was in
violation of a state statute, as petitioners would
have one believe, but because his association
as the City's representative was terminated
because of his fraud and the need to replace
him with another City representative 10 the
panel.

In Bethishem Steel, it was the resulting
action of a member of the panel, which in
betraying his trust and placing his own interest
above that of his status as an arbitrator, that
caused the court to vacate the award based
upon his aclions which the court found to be
fraudulent. it was the public representative,
who in violating his oath by his pursuit of his
pecuniary interest, procured the award by
fraud, which caused the award to be vacated
{see Matier of Shirley Silk Co., 260 AD 572, 23
NYS 254 {1st Dept 1940); Matter of Friedman,
215 AD 130, 213 NYS 369 [1st Dept 1926]).
Thera was no doubt as to the fact that the pub-
lic représentative, because of his pecuniary
interest was found 1o be incapable of discharg-
ing his duties as an impartial arbitrator, which
caused his removal (see Western Union Tel,
Co. v Selly, 60 NY2d 411 [Sup Ct, New York
Cty 1946); order affd. 270 AD 839, 61 NYS2d
911 [1st Dept 1946); app granted 270 AD 894,
62 NYS2d 604 [1st Dept 1946); affd. 295 NY
395 [1946]). This is not the case here. Addition-
ally, there was no finding by the lower court of a
violation of Civil Procedure Law § 209{4)}{c){ii)
and petitioners’ reliance on the court's dicta in
its decision is totally misplaced.
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The Appellate Division in Bethlehem Steel /—\

also found that the award was a fraud upon the
taxpayers of the Gily of Lackawanna and there-
fore, an action could also be brought under
State Finance Law § 123-b in that the award
was violative of the provisions of said statute
(see e.g. Matter of Aimcee, 21 NY 621, 280
NYS2d 968 [1968]). State Finance Law § 123-
b gives any citizen/taxpayer the right to main-
tain an action for equitable or declaratory reliet
against an officer or employee of the state who
in the course of his or her duties, has caused,
is now causing, or is about to cause, a wrongful
expendiiure, misappropriation, misapplication,
or any other fliegal or unconstitutional disburse-
ment of state funds or state property. The law
does not prohibit any act but merely, grants
standing to laxpayers to commence an actfon
(see Sierra Club v Palisades Interstate Park
Commn., 99 AD2d 548, 471 NYS2d 33 [2d
Dept 1984]; v app den. 63 NY2d 604, 480
NYS2d 1026 [1884)). in order to bring an action
for relief under State Finance Law § 123-b, the
party bringing the action must submit proof of
their claim that a party is now causing, or is
about to cause a wrongful expenditure, misap-
propriation, misapplication, or any other illegal
or unconstitutional disbursement of state funds
or stale property (see Slate Finance Law
§ 123-b1]). The party bringing an action under
§ 123-b has to plead and prove that the chal-
lenged action is in contravention of some rule
or provision of law enunciated elsewhere {id).

Here, petitioners offer no evidentiary proof
that there is any indicia of fraud in the arbitra-
tion award which has been raised by either the
County or the public member of the panel or for
that matter, by petitioners themseives to sus-
tain or even cormemplate an action for fraud
under State Finance Law-§ 123-b.

While the petitioners, or for that matter, any
employee or member of a collective bargaining
unit who may be unhappy with the decision of
the arbitration board, would like to ask the
Court to vacate the award, dissatisfaction does
not equate to standing nor does it meet the
standard under Articte 75 of the CPLR for
vacating an award. The petition does not set
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/\ forth any fact to suggest that the arbitration

award was made under any circumstance pro-
hibited by Arficte 75 of the GPLR. Petitioners
were not a patty to either the collective bar-
gaining agreement or the arbitration and can-
not cite {0 a single provision in the collective
bargaining agreement that would grant them
standing to bring an Arficie 75 proceeding
seeking vacatur of the arbitration award (see
Matter of Wilson v Board of Ed. of the City of
New York 261 AD2d 409, 683 NYS2d 222 [2d
Dept 19991; Matter of Alva v Consolidaied Edi-
son Co., 183 AD2d 713, supra; see also Maiter
of Gonzalez v Gity of Peekskill, 284 AD2d 463,
726 NYS2d 874 [2d Dept 2001)).

The petitioners have failed to meet the bur-
den, by preducing competent credible evi-
dence, necessary o overturn the arbitration
award on one or more of the grounds stated in
CPLR 7511(b)(1) (see Jain v New York City Tr.
Auth., 27 AD3d 273, 809 NYS2d 911 [1st Dept
2006]; Matier of Schwartz v New York City
Edue. Dept., 22 AD2d 622, 802 NYS2d 726 [2d
Dept 2005); Matter of Fine Hummel, PC. v
Mugavero, 5 AD3d 483, 772 NYS32d 561 [2d
Dept 2004]; Matfer of Rothman v REMAX of
N.Y., 274 AD2d 520, 711 NYS2d 477 [2d Dept
2000]; Artists & Craftsmen Bldrs., Lid. v Scha-
piro, 232 AD2d 265, 648 NYS2d 550 [1st Dept
1996]; Matter of Hershkowitz v L.B. Kaye
Assoc., Lid., 170 AD2d 272, 565 NYS2d 804
[1st Dept 1991); app dism 78 NY2d 899, 573
NYS2d 458 [1991]; North Syracuse Cent.
Schoof Oist. v North Syracuse Educ. Assn., 45
NY2d 195, 408 NYS2d 64 [1978)).

. Further, petitioners have failed to submit
any. evidentiary proof to counter the fact that
DelMarco’s conduct, upon his appoiniment as
the PBA representative, was anything other
than one of diligently represeniing their inter-
ests during the peried he served as the PBA
arbitrator until being swom in as the Sheriff of
Suffolk GCounty (cf Western Union Tel. Co. v
Selly, 60 NY2d 411, supra). Petitioners have
also failed to offer any evidentiary proof that
there was indicia of fraud in the arbitration
award raised either by the County or the public
member of the panel or petitioners themselves
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to sustain a cause of action for fraud under the
provisions of State Finance Law § 123-b.

Accordingly, the petition is denied, respon-
dents’ motions are granted and the petition is
dismissed. Pursuant to CPLR 7511(ej, the arbi-
fration award is confirmed and judgment is
awarded as noted herein. Thig constitutes the
Order and Judgment of this Court.
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