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In the Matter of

COUNTY OF SULLIVAN AND SULLIVAN
COUNTY SHERIFF,

Charging Party,
and

SULLIVAN COUNTY PATROLMEN'S
BENEQOVLENT ASSOCIATION, INC,,

Respondent.

Case No. Li-?RR71
Before DAVID P. QUINN, Administrative Lgw
Judge; August 15, 2008

INDEX NOS. 15.414, 55.92

To the extent a police unlon’s proposal
regarding oificers” recelpt of reguiar pay far
tvaurs worked up o 40 hours per week and
time and a half for hours worked in axcess
of thar amount, the AL concluded the pro-
posal was directly related to compensation,
and therefora arbitrable. However, the
remainder of the proposal regarding the
placemant of earned overtime into an “aver-
time bank,” was not arbltrable Insofar as It
sought 10 aflow employees to sarn and
accumulate compensatory time, and then
convert it to cash at their option. Because
tha converslon to cash was merely “poten-
tial” compensation, that aspect of the pro-
pogal was not related to compensation for
purposes of arbitration under § 209.4(g) of
the Act. The ALJ aleo found that the unlon’a
proposals regarding amendments to the
rates of accumulation for holiday, vacation
and sick leave ag well as proposed changes
to contract provizions dealing with sURREN-
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alon, discipline, discharge and civil service
etatue were nol arbltrable because they did
not direcily relate 1o compensaation or deolt
with disciplinary procedurss which wera
gpeciflcally excluded from the scope of
compulsoty arbitration

Foemer Wallens & Mineaux LLP (Elayne G
Goldd ul counsel), for Charging Party

John M. Grotty, Esq. for Respondent
Decision of Administrative Law Judga

On March 31, 2008, the County of Suliivan
and Sullivan Caunty Sheriff (Employer} tiled an
impraper practice charge in which it alleged
that the Sullivan County Patrolmen’'s Benevo-
lant Assaciation (FBA) violaled § 209-a.2(D) of
the Public Employees’ Fair Employment Act
(Act) by submitting certain bargaining propos-
als to compulsory interest arbitration that are
not arbitrable under § 209.4(g) of the Act. The
PBA filed an answer admitting that it submitted
the atissue proposals to interest arbitration
and alleging that they are arbitrable.

The parties submitted the matier for deck
sion on a stipulated record conslsting of the
charge and attachmants including the at-issue
proposals, the notice of conference and the
answer. Each has filed a brief.

The PBA and the Empluyer are parties to a
collective bargaining agreement that expired
on Decamber 31, 2003. Negotiations for 2 suc-
cassor resulted in an Impasse. Alter medialion
failed, the PBA filed a petition for compulsory
Interest arbitration under § 208.4(g) of the Act.
Seclion 209.4(g) provides:

With regard o members of any orga-
nized unit of deputy sheritfs who are
engaged directly in eriminal law enforce-
ment activities that aggregate mare than
fifty per ceniwm of thelr service as certi-
fizd by the county shesifi and are pelice
officers pursuant to subdivision thirty-
four of section 1.20 of the wriminal proces
dure law as cerified by the municipal
police waining councll, the provisions of
this section shaii only apply 10 the |\rms
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of - collective bargaining agreements
directly relating to compensation, includ-
ing, but ot limitad to, salary, stipends,
location pay, insurance, medical and
hospitallzation benefits; and shall not
apply to non-compansatory - issues
including, but not fimited to, job security,
disciplinary procedures and  actions,
deployment or scheduling, or igrues
relating to eligibility for overtime com-
pencation which shall be governed by
other provislons proscribed by law, Pro-
vided, further, that with regard to any
vrganized unit of deputy sherlffs who are
engaged directy m criminal 1aw enforce-
ment activities that aggregate mare than
fifty per centurn of their service and are
police . officers pursuant to subdivision
thirty-four of section 1.20 of the criminal
procedure law as certified by the munici-
pal police training council, the provisions
of this subdivision pertaining to interest -
arbitratian shall only apply in the event
that the coliective bargaining agreement
between the public employer and the
public employee organization has been
expired for a period of not less than
mwelve months and the parties have fully
utilized all other impasse resolution pro-
cadures available under this subdivision.

Virally the same statutory language was
addressed by the Board in New York State
Folice Investigators Association (herginafter,
State Police)! where It considered the arbitra-
bility of certain bargaining proposals urder
§ 209.4(e). There, the Board held:?

Iif the sole, pradominant ot primary char-
acteristic of the demand iz compensa-
tipn, then it g arbitrable beecause the
demand 1o that extent directly relates to
compensation. A demand has compen-
aation as ite eole, predominant or pri-
mary characteristic only when it seeks to
effact some change in amount or level of
compensation by cither payment from
the State to or on behalf of an employee
or the modification of an employee's
finuncial  obligation  arising from  the
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amployment relationship (e.4., & change
in an Insurance co-payment). If the effect
is otherwise, then the relationship of the
demand to compeansation basomes sec-
ondary and indirect and the subject is,
therefore, excluded from the scope of
compulsory arbitration under the lan-
guage of § 208.4(e).

Herg, the Employer argues that Proposals Nos.
4,7, 8 and 9 in the PBA's petition for interest
arbitration are not arbitrable under § 209.4(g)
of the Act. Each is discussed separately below,

Proposal No. 4

This proposal contains three discrete parts,
only two of which are in issue here.3 They saek
to delete sections 402(a) and 407 of Arlicle IV
of the collective bargaining agreement and to
replace then with new language.

Article IV, § 402(n), provides that employ-
eos ars to receive regular pay for hours worked
up 1o 40 hours per week, and time and a half
for hours worked after 40. The PBA seeks to
replace § 402(a) with the following language:

An employas who works more than his/
her regularly scheduled eight (8) hour
tour of duty, or when not schaduled to
work, or in excess of hisier scheduled
woricweak, shall be paid overtime at the
rate of one and one-half imes (1.5x) his/
her applicable hourly rate of pay for all
hours, or part thereofl worked,

1 fing that the demand is directly related to com-
pensation; specifically, the rate of pay for hours
worked under certain circumstances, In effect,
the demand is for premium pay. It is no differ-
ent, for example, than a demand for a night
shift differential, or extra pay for hazardous
duty or out-of title work. It is immaterial to the
primary nature of the demand that the rate of
pay changes with the clrcumstances., The
demand is wholly compensatory and, thus,
arbitrable.

n reaghing that conelusion, | am mindful
that § 209.4(g) bars arbitration concerning
“non-compensatory fssues including, but not
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limited to, job security, disciplinary procedures
and actions, deployment or scheduling, or
issues relating to eligibility for pvertime com-
pensation. ...” [Emphasis added.] | find that the
refarence 10 *Issues relating to eligibiity for
overlima compensation.” when read in context,
maans non-compensatory Issues such as pro-
cedures by which employees become eligible
to work overtime, nat the rate of pay for work
that the employer chooses to assign that are
outside of the regularly scheduled work day or
wark waek, no matter what thoeo additional
hours are called.

The second part of Froposal Mo, 4
addresses Article 1V, § 407, of the collective
bargaining agreement, which gives employees
the option of placing eamed overtime pay Inta
an "avertime bank.” Gurrently, the funds in the
“overtime bank” are paid to the employees on
two designated dates during the year, unless
thiey withdraw it first upon written notiflcation to,
and approval by, the Sheriff, Proposal No. 4
sapks in deleta current zection 407 in it
ertirety and to replace it with the following:

An employee shall be entitied to elect
either payment for overtime worked, or
compensatory tima as set forth in Sec-
tion 402 ghove, The employee shall be
entitied 10 gither be paid in the first (12t
pay period of Decernber each year for all
of part of histher accurmulated compen-
salory fime, or upon separation from
employment, or any compenszatory time
not paid for, shall be placed in a haalth
Insurance on refiremert account for
additional coverage as set forth in Article
20 — PENSIONS AND HFAITH
INSURANGCE. However, in the evert an
employes uses all of hisher acoumu-
Iated sick lpave, he/she chall be antitled
to use all or part of his/her accurmulated
compensatory time in the health insur-
ance on retiroment account to ineure o
paycheck for that petiod of time for
which the compensatory time govers.

In County of Putnam and Shermif® the
Board addressed a simitar demand dealing
with the accumulation of paid leave and the
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right to convert it to cash. Applying State
Pofice, supra, to the facts in Counfy of Putnam,
the Board held:

[In State Polics], we determinad that pro-
posats providing for sick leave aocumu-
lation were not arbirable because, while
sueh proposals "could eventually confer
an  ewonomic bengfit wpoen  the
employee,’ they represented potential
compensation and were not directly
relale (¢ compensation. The PBA
arguos that the demands hers in issue
call for the payment of cash either upon
separation from employmant or at the
first of each year in which sick leave has
nat been used or used sparingly. But, as
Supreme Court found with the sick leave
accrual demand In State Police, the
mere fact that the demands could resulf
in the payment of cash and as such seek
10 increase the rate of compensation Is
not a sufficient basiz vpor which to find
that the demands are directly related to
compensation [footnote omitted]. They
are. therefore, not progerly submitted to
arbitration.

Simply put, the Board hag plainly held that the
rights to accumulate paid l=ave and to convert
it to cash at a later daie are not directly related
tn eompensation and, therefare, not arbitrable
under § 209.4(g) of the Agt. Under County of
Putnam, It appears o be of no moment that the
convarsinon tn razh affects the amount of
money the employee earns when the conver-
sion is made. The conversion to cash is merely
“potential” eompenzation because the employ-
ees have the right of electlon. Arguably, if the
conversion 1o cash were autormatic, it would be
arbitrable, becauss it would not be “potential™
compansation. But that is not the case herg.

Therefare, | find that this acpect of Pro-
pogal No. 4 is arbitrable only to the extent it
seeks payment of earned wages in cash at
aome time in the futurc, beoause it is oloarly
directly related to compensation.’ Howaver, to
tha extent the proposal enables employees to
garn and avcumulate compensatery time, and
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then to convert It to cash at thelr option, itis not
arbitrabile, as in Gounty of Puinam.

Proposai No, 7

Propogal Mo, 7 seeks to amend Article Xl
of the: colleclive bargaining agreement, entitied
*Holiday Schedule.” Currantly, Section 1303(A)
allows emplovees lo accrue ane holiday per
manth. Proposal Nu. 7 wuuld delete that sec-
tion in ity entirety and raplace it with a provision
that would require the Employer to credit each
employee thirteen full and wo hal gays of holi-
day leave on January 1st of each year. Under
the proposal, the employees would be permit-
ted to elect to receive payment in cash Tor any
unused holidays in the first pay period of
Decerber of each year of upon separation
from employment, or the employees may elect
to gonvert unused holiday leave to premiums
for health insurance during retirement. In’adedi-
tion, the proposal would permit empioyees o
draw from unuged holiday leave after their sick
leave runs out during their employment.

| find that the demand is not arbitrable for
the same reasons that the PBA's proposal con-
cerning the accumulation and conversion of
compensatory time s not arbitrable,

Propoanl MNo. B

Proposal Na. 8 would amend several provi-
sians in Arlcle X1V of the collective bargaining
agreament deaiing with vecation and sick
leave. The PBA secks to change the rate of
accurmulation of such paid leave and to nermit
employees to convert unused leave 10 cash at
a later date, or to convert it 1o Insurance premi-
umme upon retirernent.

Again, for the reasons alfeady acdressed,
the demands are not arbitrable.

Proposal No. 9

Proposal Mo, $ sesks to amend several
sections of Article XIX of the collective bargain-
ing agreement which deal with suspension, dis-
cipline, discharge and civil servico status. The
PBAs proposal is for a new, comprehensive
pracedure that defines the parties’ rights ahd
responalbiiities  goncerning the ‘adminictration
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of General Municipal Law (GML) § 207-c,
including a hearing procedure by which
employees can contest adverees decikinns.

Section 200.4(g) of the Act specifically
excludes disciplinary procedures from  the
scope of compulsory interest arbitration, even
though such procedures can affect virfually
every aspoot of an employer's job, including
hig or her wages, hours, and other terms and
conditions of ermployment. Indeed, such proce-
durez can afiect whether the employes can
keep his or her job, Tha PBA's GML § 207-c
procedure Is Indistinguishable from a disciplin-
ary procedure i bhat i, oo, can affect virtually
every aspect of a line-of-guty injured
employes's rights and chligations conceming
nis or her employment, Including he
employee's abifity to regelve regular wages and
medical treatment. The only difference
Betwast the wo proceduras is that disciplinary
procedures tend to address the threatened loss
af wages and other benefits, while the PBA's
GML § 207-¢ procedure addresses both the
acquisition and retention of such rights and
benefits. | find that distinctfon is immaterial, and
that the PBA's proposal is not arbitrable undar
209.4(g) of the Act, as with disciplinary proce-
dures.

Accordingly, the PBA is ordered to with-
draw from compulsory interest arbitration those
proposals found hereln not o be arbltrable
under § 209.4(g) of the Act.

1 Ses. New York State Folice Ibvestigators
Ass'n, 30 PERB 1 3013 conf'd sub nom. New York
Stale Folice Invesligators Assn v FERE, 30 FERB
1 7011 {Sup Gt Albany Gounty, 1997),

2 ) aranoR
2 Sew, Erployer's bricf at p. 5.
* 38 PERB { 3031 (2005) at p. 3106,

S Ses, &g, County of Ulster and Shenff 38
FLRO Y $083 (2005
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