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INDEX NOS. 15.413, 24.132, 42.12, 43.131,
43.137, 43,168, 55.H

An ALJ did not err in diracting a police
officers unlon to withdraw from compul-
gory arbitration, proposals relating to union
dues and agency fees. Even though the pro-
posals were mandatory subjects of negotia-
tlonz the proposals were not arbitrable
under § 209.4(g) because they were not
directly related 1o compensation and were
sacondary to tha amplayment relationship.
The coumty alzo argued that the union's
proposals regarding medical Insurance for
employsas and their dependent=  upon
retirement was nonarbitrable because the
duration of the hensfit extended beyond the
tarm of the CBA or an Interest arhitration
award. However, the PERE affirmed the
ALJ's determination that the proposed ben-
wlils were compensation for servicee ren-
dered beczuge they were earnad while unit
members were employed. The Board gimi-
larly declined to find that the Incluaion of
nonunit thles in the unian™s retirement pro-
posal renderad the proposal ambiguous,
and therslote not arbitrable, With respeot to

. {he 1/60th benefit aspect of the proposal,

the Board found that the Retirement and
social Securiy Law exgiusion of such ben-
efits from interest arbitration for police
units did not apply to additional pension
benefils such as the optional 20-year relire-
ment plan. The Board noted that sinca
& 553 did not foreclose negatiation over the
subject matter, the proposal was toth man-
datory and negotiable. The Board aiso con-
cluded the ALJ properly determined that
the union's sick legve proposal, which con-
cerned time off from work without 1oss of
pay, was not arbitrable because the primary
characteristic of the proposzal afferted
hours of wotk and not compensation.
Accordingly, the ALJs declsion, 38 PERB
1 4563 (2005), was atfirmed.

Back reference: 38 PERB 4562
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Foemer Wallens & Mineaux LLP (William M.
Waflens of counsel), for Charging Party

John M. Crotty, Esq., for Respondent
Board Decigion and Order

This case comes to us on exceplivng Tlled
by the County of Ulster and Ulster County
Sheritt (County) and by the Ulster County Dep-
uty Gheriff's Fulive Benevolent Association,
inc. (PBA) to a decigion by an Administrative
Law Judge' (ALJ) on a charge flled by the
Gounty alleging that the FEA violatad § 209-
a.2(b) of the Public Employees’ Fair Employ-
ment Act {Act) when it submitted to compulsory
interast arbitration certain proposals that were
not arbitrable under  §209.4(g) of the Act.

Exceptions

The County excepts 10 the ALJs findimig
that eertain of the PEA's proposals arw arblira-
ble. The PBA excepts to the ALJ's decision on
the law and his determination that its proposals
for membership duts and agency shop dues
deduction are not arbitrable., The PBA filed a
response to the County's exceptions.

Based upoh our review of the record and
our consideration of the parties' arguments, we
affirm the dogision of the ALJ.

Facts

Tha ALJ decided the case upon a slipu-
lated record that inciuded the improper practice
charge, verified answer and the notice of con.
ferenca. The improper practice charge allaged
in substance that the Gounty and the PBA pre-
viously negotisted a collective barpaining
agreement for the term of January 1, 1999
through December 31, 2002.2 Subsequently,
negatistions  for a  gucesesor ogresment
reached impasse and, after mediation proved
unsuccessid, the PBA filed a petition for com-
pilsary interest arbitration, dated April 18,
2005.

Pursuant 1o § 208.4(g) of the Act, the pro-

visions for compulsory interest arbitration for
Gounty deputy sheriffs:
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shall only apply to the terms of collective
hargaining agreements ditectly relating
to compensation, including, but not fir-
e to, salary, stipends, Iocation pay,
insurance, medical and hogpitalization
benefits. _..

The County alleged that the PEA's propos-
als for membership dues deduction, agency
shop fee, retiree health insurance, sick leave
and retrement were non-arbitrable. The lan-
guage of each proposal is set forth below in the
DISCIISSION portion of thig dasision,

Discussion

The Acl was amended In 2004 1o provide
interest arbitratlon for bargaining units of dep-
uty sherift who are engaged in eriminal law
enforcennignl that comprises more than 50% of
their duties. The amendment, § 209.4(g), limits
binding arbltration to the terms of the callsctive
burgaining agreements qirectly relating to com-
pensation, including, but not Bmited to, satary,
slipends, location pay, insurance, medical and
hospiiatization benefits,

The PEA contends that the language of
§ 200.4(g) Iz cxactly the same as furmer
§ 208.4(}, which applied to Interest arbitration
for mambers of the New York State Police. In
1997, PERE desided an improper pracice
charge filed by the State of New York (Giover-
nor's Office of Employee Relations) alleging
that the New York Siue Pollce Investigaiors
Association included demands which wera ot
arbitrable In a petition for compulsory interogt
argitraliun pursuant 10 § 209.4(g) of the Actt
At that time, § 209.4(2) specifically provided
for Interest arbitration of tarms;

directly relating to compensation, Includ-
ing, but tot limited to, salary, stipends,
location pry inevranee, medieal and
hospitalization benefits; and shall not
apply to non-compensatory issues
including but not limited to, job security,
disciplinary procedures and actions,
deployment or scheduling, or issues
ralating to cligihility for overime come-
pensation which shall be governed by
other provisions prescribed by law.
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Section 209.4(e) was amunded in 20025 ta
specifically prohibit from interest arbitration for
members of State palice bargaining units only
issues relating 1o

disciplinary procedures and Investiga-
tions o eligivility and assignment to
details and positions which shall be gov-
erned by other provisions prescribed by
Teaww.

The scope of interast arbitration for State police
unite i now contained in § 209.4(d). This
includes:

the terms of collective agreements nego-
fiated between the parties in the past
providing for compensation and fringe
benefits, Including but not limited to, the
provisions for salary, insurance and
retirerment benefits, medical and hospi-
talizatlon benefits, paid time off and job
security.

The Board determined in Staty Police
Investigatars  Association  (hereafter, Sl
Pofice)® that “the phrase ‘directly refating to
compensation’ does not and cannrot mean ...
only 'direct compensation’ 1o unit employees
from the State”, The Board locked at the use of
the word compansation in other parts of § 209
and determined that the Legislature ntended
the word compensation to inciude a wide vari-
ety of subjects. The Board then testéd the rela-
tionghip between a particular bargaining
demand and compensation:”

If the sulw, predominate, or primary char
acteristic of the demand is compensa-
tion, then it is arbitrable because the
demand ta thal exlend diregtly rolates to
compensation. A demand has compan-
sation as its sele, predominate ar pri-
miary characienstic only when It seeks lu
effect some change in the amount or
levet of compensation by either payment
from the State to of on behall an
employee or the modification of an
employee's financial cbligation arising
from the employment relationship (6.9. a
ghange in an ingurance co-payrment). i
the effect is otherwise, then the relation-
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ship of the domand to compensation
becomes secondary and indirest and tha
subject is, therefore, excluded from the
scope of compulzory arbitration urwdar
the language of  §209.4(e).

Thig test was adopted by Supreme Gourt.
Alpany County, in its decision confirming the
Board's decision.?

The PEA proposed to make certaln addi-
tions and amendmerts to the patties’ collective
hargaining agreement. The following proposais
are in dispute:

1. ARTICLE 2—REGOGNITION,
MEMBERSHIP DUES DEDUCTION,
AGENCY SHOP FEE AND OTHER
REDUCTIONS: (pp. 1-2)

Section 2—Membership Dues Deduc-
tion:

Add the following to the first (1st) paca-
graph:

The Employer shall provide, each pay-
roll period to the Union Treasurer,
the names and addresses of each
employee represented by the Union
and dues deductions made to date.
The Employer shall deduct fram part
tme employees, any and all arrear-
ages of dues owed from the payroll
periods not worked. The Employer
shall forward all dues deductions to
the Union on the same day as the
payroll s made.

Section 3—Agency Shop Fee:

Agd the toligwing io the second (2nd)
paragraph:

The Crployer shall provide, each pay-
roll period to the Linjon Treasurer,
the names and addresses of each
employee mprosented by the
Union and Agency Shop Fee
deductions made to date. The
Employer shall deduct from part
time employees, any and all amsar-
ages of Agency Shap Fes daeduc-
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tiang owed from the payroll periods
not worked. The Employer shall for-
ward all Agency Shop Fee deduc-
tions to the Union o the same day
s the payroll is made.

The ALl faund that while the PEA's
proposals for membership dues
deduction and agency shop are
mandatery subjecte of nogotiations,
they were not arbitrable. We agree.
PBA's proposal number 1, sections
2 and 3, Membership Dues Deduc-
tieh and Agency Shop Fee, do not
rneat the test for compensation,
There is mo ueaus belween the
dues deduction and the unit mam-
bets' relationship o the County.
Thy relationship exists berween the
unit rember and the PBA. The pro-
posal Is secondary to the emplay-
ment relationship  and must,
thergfore, be excluded from the
scope of compulsory arbltration.?

2. ARTIGLE 5—EMPLOYEE BENE-
FITS: {pp. 5-15)

Section {—Health Insurance:

Faragraph 2—Amend to read as fol-
lows:

The Employer agrees to pay 100% of
the promium or cost for all full time
employees and dependents health
nsurange coverage who have com-
pleted five (5) years or more of ser-
vice.

LIpon rettrement, the Emplayer shall
pay 100% of the premium ot cast for
full time employees and dopendents
health insurance coverage in efect
at that time.

The Gounty argues that PBAs Mroposal #2,
Section 1 demanding that the County provide
fully paid medical insurance to unit members
and their dependents upon retirenment & ol
subject to interest arbitration bacause It is not
directly related to compensation within the
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maaning of § 209.4(g) of the Act. Funthermore,
the County argues that the duration of the bene-
fit extends beyond the tarm of the collective bar-
geining agreement and/or the interest arbitration
award,'® The County urges us to decline to fol-
low our “conversion theory™' of negotiability
with regard 10 this proposal because It will result
i an undue burden. As we decided teday in
Futnam Counly Sherlffs Departmant Folice
Benevolent Association, Ing. 12

Health insuranice benefits for current
employees after they retire are manda-
tory subjects of negotiations [lootnote
omitted] Section 209.4(g) of the Act spe-
cifically makes Insurance and medical
and hospitalization benefits arbitrable.
The County argues that benefits for retir-
ees that extend bayond the term of the
collective bargaining agreement and/or
arbitration award under which they retire
and benefits for benegficiarias of employ-
£es are nonmandatory subjects of nego-
tiations and not arbitrable within the
meaning of § 209.4(g) of the Act. In
Jown of Shawangunk, [32 PERB
Y 3042, at 3095 (1999)] wa hald that
*health nsurance beneflts extended o
an individual upon that individual's retire-
ment from employment arg 4 form of
deferred compensation representing a
payment in the future for services a
formar employas hag rendered in the
past.” As both compensation and Insur-
ance, health ingurance bonefits for retir-
aeg are arblrable under § 209.4(g). To
the extent that the County is urging this
Board to reconsider its prior decisions
helding health nsurance coverage for
current employees upon their refirement
and for the depencdents of such employ-
ees to be mandatory, the County arlicu-
lates no new or compeling reascns for
such reconsideration, even were it pos-
sible to do 80 in light of cowl degisions
holding that such subjects aré mandato-
rily negotiable [See Aeneas McDonald
FPolice Benevorent Ass'n., ing, v Gity of
Genmeva, 92 NY 2d 326, 31 PERB
9 7503 (1998). See also Lynbrook,
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Police Bemevolent Assn., 10 PERB
§ 3067 (1977), revd in part sub nom.
incorporated Vil of Lynbrook v PERB,
84 AD2d 802, 11 FERE 9§ 7012 (2d
Dep't 1978), revd., 4B NY2d 398, 12
PERBE f 7021 (1979).]

Section 17—Retirement:
Add Lhes [pllowing:

3. The Employer shall adopt and
Impiement the Speclai Retirement
Plan for Sherifis, Undersheriffs and
Deputy Sherifis (Article 14-B: Seg-
tion 552, 20 Year Service Retire-
ment and 553, the additional 1/60th
benefit) for all service.

The County cortends that the PBAS Pro-

posal ¥2, Section 17 requirmg the County to
adopt and implement the 20-year refirement
plan and the additional 1/60th benefit is not sub-
ject o interest grbltration because it includes the
nonunit titles of Sheriff and Undersherifl. The
County alse argues that the benefit does not
directly relate to compensation and that, pursu-
ant 1o Retirement and Social Socurity Law,
& 384-a(c), the 1/60th benefit for each year of
service may not be negotiated under § 209.4 of
the Act.

The FBA comeclly argues in its brief to the
ALJ that the negotiablity and arbitrablility of
retirernent benefits available by law has been
firmly actabliched 1% The Court of Appeals in
Association of Surrogates and Supreme Court
Reparters Within the Giy of New York v State
of New York'® (hergafter, Surogates) intar-
preted compensation within the meaning of the
Act 1o include sugh subjects as Insurance, pan-
signg, vacations, military leave, and aven uni
form allowances. The Court in Surogates
reliod upon Matter of Teachors Asspciation,
Cantral High School District No. & v Beard of
Education, Central High School Digtrict No.3,
Nassau County'® (hereafter, Teachers Associ-
ation) for its opinion that pensions are a form of
compensation. In Teachers Association, the
Appeilate Division detarmined that'S:
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[Tlhe eourte have recognized that the
State and its municipalities in granting
pensions, vacatlons or military leave are
not conferrdng gifts upon their cmploy-
ees, but that essentially the promised
rewards are conditions of employment—
a form ol compensation withheld or
deferred until the completion of contin-
ued and faithful servie {citations omit-
ted).

The County's argument that the proposal
inciudes the Sheriff and Undersheriff and is,
tharefore, not arbitrable lacks mert. The FBA's
proposal is not ambiguous simply because the
Sherifl’s and Undersheriff's filles are mentioned
in the proposal. Aricie 14-B of the Retirement
and Sncial Securty statte g antiled "Special
Retirernent Plans for Sherifls, Undersheriffs and
Deputy Sheriffs Engaged n Law Enforcement
Activitieg™. The PEA'e propoeals at § 17 simply
identity the origin of the plan. The County's
ohjection is, therefore, to the form of the pro-
posal rather than its substance.

As to the arbitrability of the 1/60th benetit,
the County cortends that Retrement and
Sogial Securty Law, § 384-e(c) excludes the
benefit from interest arbitration for police units
and should apply In the Instant case, However,
this proscription was not Included In § 553 of
the Retirement and Social Securlty Law, enti-
tled "Additional Pension Benefit for Members of
Optional Twenty Year Retirement Flan®, and
the PBA argues that its omission in § 553 evi-
dences the Legiskture's intent to permit negoti-
ation over the benefit. It is axiomatic that, under
the Tavior Law, the public policy of NewYork in
favor of coliective bargaining is strong and
sweeping.!” The presumption In favor of bar-
gaining may he overeome only in gpacial Sir-
cumstances whera the lpgislative intent to
remove the issue from mandatory bargaining is
plain and clear, or whera a gpecifie statutory
directive leaves no room for negotiation '8
Thus, enly where g staiute clearly forecloses
negotintion of a partieular subjeot may that suk-
ject be deemed a prohibited subject of bargain-
ing."? Since § 553 does not foreclose
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negotiation over the subjoet matter, the
demand is both mandatory and arbitrable.

Section 6&—Sick Leave:
Amend to read as follows:

All full-time employees shall be cred-
ited with eight (2) hours (1 work day)
of sick leava on the first {121 day of
each calendar month, withoul limitg-
tion to accumulation,

The PBA argues that this propogal praviding
for unlimited sick leave accumulation is directly
related to compensation. The ALJ found ihe
fuhject excluded from interset arbitration under
the test used 0 determine compensation in
State Pofice. We agree with the AL

One of the demands at Issue bafore us in
Stale Police also proposed sick leave accumy-
lation. The demand, as here, concetned time
off from work without loss of pay. We found the
effect of such 3 demand on compensation was
clear but nevertheless indiract. The PRA's pro-
posal sitply maintains a member's salary or
wage at the negotiated rate during an
employee's absence from work. There ig no
change in compensation, Consequently, the
predaminant o, at least, primary characteristic
of this propasal aftects howrs of work and not
tompensation. Thus, we find that the PBA's
sick leave proposal Is non-arbitrable,

In reaching our conclusions regarding the
aforemeantioned proposals, we are not deciding
tha merits of the proposals, only their negotia-
bility. Our decision in any scope of negotiations
tase should be construed only as a determia-
tion of whether, as in this case, a proposal may
properly be submitied to Interest arbitration
under § 208.4{g) of the Act.

Bagsed on the foregoing, the County's
exceptions are denied and the PBA's specific
exceplion as to membership dues deduction
and agency shop fee ig denied. The decision of
the ALJ |5 affirmed.,

It 18, THEREFONE, CRDERED lhat the
PBA withdraw from compulsory interest arbitra-
tion the proposals numbered:
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1. Anicle 2, Seclion  2=—=Membership
Dues Deduction

Saction 2«-Agency Shop Feo
2. Arficle 5, Section 6—Sick Leave.

In all other respects, the charge is dis-
missed,

r—

! 38 PERS T 4583 (2005).
g Improper Practize Charme—Exhibit A
2 improper Practice Charge—Exhibit B,

4 See New York State Police Investigators Assn,
30 PERB 4 3013, confimned sub nom New York State
Folice invesiigators Assn v PERE, 30 PERB § 7011
(Sup Ct Albany Gounty 1897).

5 L2002, ch 232.

¥ Supa, note 4, at 3027.

L

® State Pofica’ Investigators Asen, 30 PERE at
701818,

¥ Seesiso Clty of Ty, 25 PERB § 3027 (1605).

W See Vilage of Saugerties Folice Henevolont
Assn, 38 PERB 1 3034 (December 19, 2005),

" Seg City of Cohoes, 31 PERE ¥ 3020 (1998),
confirmed suly nom, Uniform Frefigters of Gohoes v
Cuevas, 32 PERR T 7028 (Swup Gt Albany County
1960), affd 376 ADSd 184, 33 PERBE 1 7019 (3d Dept
20003, v 12 appeal demed, 96 NY2d 71, 34 PERB
1 7018 (2001).

12 38 PERE 4 3021 (Dezombar 10, 2002).

¥ Eee Faiport Police Bily Ciub, 14 PERE
1 3078 (1981}, eonfirmed sub nom. Matter of Vil of
Faimpntt v Newman, 90 AD2d 203, 16 PERZ § 7039
{4th Dept 1982), appeal dizmissed 58 NY2d 111 2,18
PERE § 7013 (1983).

78 MY3d 148, 24 PERE § To20 (1991).
1% 34 ADZA 351 (2d Dep't 1970).
6, atass,

""" Board of Education of the Clty Sehoo! District
of the City of New York v New York Siate Put. Empl,
Relations Bd., 75 NYad €80 (1990).

¥ p, at 667
19 City of Watertown, 95 NY2d 73 (2000).

12/05



