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In the Matter of

COUNTY OF ULSTER AND ULSTER
COUNTY SHERIFF,

Gharging Farty,
and

ULSTER COUNTY - DEPUTY SHERIFFS
POLICE BENEVOLENT ASSOCIAITON, INC.,

Respondent.

Case No. U-25870
Before DAVID P. GUINN, Adminiatrative Law
Judge; September 21, 2008

INDEX NOS. 15.413, 24.132, 42.12, 43.131,
43.137, 43.168, 55.91

The polica officers’ union was directed
to withdraw cerfain proposals from compul-
go1y inferest arbiration because the pro-
posals were not directly related to
compensation under § 209.4(g), and there-
fore were not arbitrable. Although the ALJ
found that the PBA's proposals regarding
union dues and agency fees were mandato-
rily negotiable, he concluded they were not
arbitrable because they Inured directly to
ihe unjon’s benefit. The ALJ noted that the
préposals were distinguishable from those
that require an emplover to make payments
“to or on behall of an employes,” because
they merely sought to convert statutory
duties Into contractual obligations and did
not establish *“substantive anforcsable
rights or benefits that belonged to employ-
roz themselvos,™ The ALJ wasz alzo con-
atrained to find that the proposal regarding
sick leave was not arbitrable because the
Board praviously datermined that euch
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leave was not arbitrable under § 209.4(e). In
confrast, the union’s proposals regarding
madical ineurance for emplioyees and thelr
dependents upon retirement, and optional
retiremant benefit: were directly related to
oompensation, ond therefore were manda-
torily negotiable and arbitrable. Even
though the benefita were to be providad at a
future date the ALJ concluded the pro-
posed benefitc were compenssation for ser-
vices rendered because they wers eamed
whiie unlt members were employed.

Roosmar Waliens & Mingaux LLP (William M.
Wallens of eounsel), far Charging Party

Jobn M. Cratty, Esq., for Respondent
Decizion of Adminlstrative Law Judge

On April 18, 2005, the County of Utster and
Ulstar County  Shariff  (Employst)  filed an
improper practice charge aflegng that the
Uister County Daputy Sharifi's Police Banevo-
lent Asenciation, Ing. (PRA) - violated § 200-
a.2{b) of the Public Employesg' Fair Emplay-
ment Act {Act) by submitiing certain bargaining
proposals for consideration at compulsory
intarest arbiiration under § 209.4(g) of the Act.
The PBA filed an angwer admitting that it sub-
mitted the et isaue propoaala to interast arbitra-
fion but denying that Hs conduct violated the
Act.

The parties submitted the matter for deci-
sion on a stipulated record of facts, and each
has filed a brief,

Facts

The PBA and the Employer are parties to a
collective bargaining agreement that axpired
on Decemnber 31, 2002. Negotiations for a suc-
c¢essor reached impasse and, aller mediation
falled, the PBA filad a patition for interest arbi-
traffon pursuant to § 209.4(g} of the Act In
response, the Employer fliled the instant
improper practice charge claiming that certain
of the PBA's propozals are not mandatorily
negotiable and, attemauvely, that they are not
arbirable under § 209.4(g).

The ohorge complaina of five propoaala;
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Preposal 1—The Employer shall pro-
vide, each payroll peripd to the Union
Treasurer, the names and addresses of
each employae reprasentad by the
Union and dues deductions made to
date. The Employer shall deduct from
part time employees, arny and all arrear-
ages of dues owed from the payroll peri-
ods not worked. The Employar shall
torward all dues deduclions 1o the Unlon
on the same day as the payrall is made,

Propasal 2-- The Employer shall pro-
vide, each payroll pariod to the Union
Treasurar, the namses and addresses of
each employse represenled by the
Union and Agency Shop Fee deductions
made 1o date. The Empioyer shall
deduct from panl lin wmployees, any
and all arrearages of Agency Shop Feo
deductions owad from the payroll peri-
Ly nul worked. The Employer shal for-
ward all Agency Shop Fee deductions to
the union on the same day as the payroll
s made.

Proposal  3—Llpon  rotirement,  the
Ermployer ghall pay 10u4% ot the pre-
miumm or cost for full time amployees and
dependents. health insurancs coverage
in effect at that tmea.

Proposal 4-~The Employer shall adopt
and implatent the Spevial Retrement
Plart for Sherifts, Undarsheriffs and Deop-
uty Sheriffs (Aricle 14-8:; Section 552,
20 Year Sarvige Retirermant and =53, the
additional 1/60th benefit) for all servica.

Proposal 5—all full time employees shri)
be cradited with sight (8) hours (1 work
day) of sick leave on the first (1st) day of
each calendar inonth, withow Jlimitabon
to accumulation.

Dlacuszion-
The threshold issue is whether the
demands  are mandatorlly  pegotiable,

Demands that are not mandatory are, by defini-
tion, not arbitrabla. . The next issue iz whether
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tha mandatory demands are arbitrable under
§ 209.4(g) of the Aq1,

Ac for the demands céncerning union dues
and agency fees (proposalz 1 and 2), each
requires the Employer to provide 1o the PBA
lhe rames and addresses of the unit employ-
eps and the amount of agency fees or dues
that have been deducted to date. Such infor-
mation is relevant and necessary for the PRA
to administer fts obligations under the Act con-
cerning a varlety of representational matters,
mcluding agency fee refund procedures and
communieatians conceming negotiations and
the administration of collective bargaining
agreements. The PBA is entitled 1o that Infor-
mation under the Act' Tha propseals alsp
reguire tha Employer to deduct agency foes
and union duas from the smployees' pay and
ta remit them 1o the PBA, including praviously
unpaid dues and fees. Again, the Act imposes
those obligations on the Employer, upon the
PBA's request.? Those aspects of the propos-
als essentially seek to convert statutory duties
into contractual obligations; a convarzion that
the Board has held is mandatorlly negotiable
because it provides o contractal forum for
enforcement of the statutory dutles.? Similarly,
because the Act does not dictate when the
namas. addrassas, duss and feec must be pro-
vidad & the unian, the aspects of the proposals
that raquire them to be provided each payrall
pefiod sra necessarily mandatorily negotiable.

The PBA's damand that the Employer pra-
vide fully paid medical insurance for employces
and thelr dependents upon retiremart is man-
datorily  negofiable® Contrary 1o the
Eriployer's argument, it ia immaterial that the
premiums are actually paid after the etnploy-
8es leave service. While refirees ars not public
omployees under the Agl, the obilgation is
negotiated and established, if at an, while they
are ernployed. Simply put, the benefit is eamed
compsnsation o be paid ai 2ome future date.
For the same roagen, it is immaterial that the
benefilz are to be paid to the employees'
dependents. To the extant an Aommistrative
Law Judge may have once held that such ben-
afits are negotiable only if fully paid during the
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lifa of the agraamant,s as emphasized by the
Employer, | respectiully dizagree. In any event,
the Board has since clearly held that it is whan
the benefits are eamed that is dispositive, not
when they are to be paid.”

The PBA's demand for the optional 20-year
retirement benefit undeor Article 14-B, § 552 of
the NYS Retirement and Social Security Law is
mandatorlly negotiable, as is the opfional 1/
60th supplement avallable under § 553.8 The
PBA seeks to have the Employver elect to par-
ticipate in those pension plans and to make the
necessary contributions. As with the medical
ingurance discussed above. the bensfits are
fundamentally aconomic and are aamed while
tha empicyees ara employed. Contrary 1o the
Employer's argument, the demand does not
seek benefiis for the non-unit Sherifi and
Undergherifi. Whila the demand references
thoee fitlee, it dose eo only 1o identify the
plans,g :

Finally. the PBA's proposal concemning sick
leave raquires the Emplayer to cradil each full
time amployee with one day of sick leave each
month. As pald leave is mandatoriy negotia-
bla‘m 50 100 is paid sick leave.!!

The question now is whathar those manda-
torlly negotiable demands are arbitrable under
& 209.4({yg) of the Act, which provides:

With regard to members ot any arga-
nized unit of deputy sheriffs who are
sngaged diractly in criminal law anforee-
ment activities that aggregate more than
fifty per centum of their service as certl-
fied by the county sheriff and are pofice
officers pursuzmt to subdivision thirty-
four of section 1.20 of the eriminal proce-
ture law as cerlified by the municipal
palice training council, the provisions of
this section shall [fig 1] orly apply 1o the
terms of collective bargaining agree-
manig directly relating to compensation,
including, but not limited to, salary, sti-
pands, location pay, insurance, madical
and hospitalization benefits; and shall
- not apply fo non-compensatory issues
including, but not liritad o, job 2ecurity,
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disciplinary procedures and actions,
deployment or scheduling, or issues
relating to eligibility for overime com-
pensation which shall be govemed by
other provisions proscribed by law. Pro-
vided, further, that with regard to any
organized unit of deputy sheriffs who are
engaged directly in ¢riminal law anforce-
mant activitias that aggregate moro than
fitty par centum of their service and are
pohice officere pursuant to subdivision
thirty-four of eaction 1.20 of the ciminal
procedure law as certified by the munici-
pal polica fraining council, the provislons
of this cubdivicion portaining to intoroct
arbitration shall only apply in the event
that the collective bargaining agreement
between tha public employer and the
public employes organization has been
expired for a petrind of not-less than
twerlve months arrd the parfies have fully
utilized all other impasse resolution pro-
cedures available undar this subdivislon,

The issue here is whether the PBA's mandato-
fily negotiable proposals are “directly related to
compeneation”  within  the meaning of
§ 209.4(g). -

Although the issue s one of first impression
under § 208.4(qg), virtwally the same language
has been addressed by the Board in detemin-
ing the arbitrability of certaln barpaining pro-
posals under § 208.4(e), congeming mambers
of the New York State Division of State
Polize.'2 There, he Board held: 13

If the sote, predominant or pritnary char-
actaristic of the demand is compensa-
tion, then it iz arbitrable because the
demand to that extent direciy relates to
compeansation. A demand has compen-
safion as its sole, predominam or pr-
mary characteristic only when it seeks to
effect spme change in amount or leval of
compensation by either payment from
the State to or on behalf of 2n employes
or tha modification of an emploves's
financial obligation arising from the
employment relationahip (.9., & changa
in an insuranco co-payment). If tha affact
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is otherwise, then the relationship of the
demand to compensation becomes sac-
ondary and indirect and the subjoet is,
tharefpre, excluded from the =cope of
compulzory arbifration under the Ian-
guage of § 209.4(s).

i find that the PBA's proposals regarding
agency fee and dues deductions (proposals 1
and 2) are net arhitrable. Ag discussed above,
all elernants of both propogals concern existing
stattery dutles, save the precise times whan
the dutise mugt be perfarmed, To the exlent
they concern statutory duties, the demands are
mandatorfly negotiable only because they pro-
vide & eantragtual forum for the PBA 10 antorge
thern. Thuz, the proposals inurs directly 1o the
FBA's banefit, and. only indirectly to the
ehployees whom il represents, Likewizae, the
termporal consiraints that the proposals seek to
impose on the Emplayer are designed to
enaure that those slattary duties are tulfilled in
4 tirnaly manmner. In effect, all of the obligations
that the PRA seeks 1o contractually impose on
ihe Employer under proposelz 1 and 2 are
designed to create contractual obligations that
enable the PBA to fulfill its statutory tepresan-
tanonal nghts and duties. | find that they are not
diractly related to campensation and, thus, not
arbitrable under § 209.4(g). in reaching that
conclusion, | emphasize that the PEA's propos-
als are distinguishable from those that require
an employer o make paymants "o or on behalf
of an employee, or the modifloation of an
employee's financial obligation arising from the
arployment relatlonship (2.9., a chanas i an
msurance co-payment).”* The jattar obliga-
tlons concem payments for negotiated benefits
that inure fo the direct beneflt of the employass
&nd would be enforceable by them, Whils aris-
ing from the empioyment relationship, and
requlring payments o be made fo tha PRA on
behali of the empioyees, the instant dermands
do not seek 10 establich substantive enforce-
able rights or benefite that helang to the
employees themselves,

In contrast, the PBA's proposal concerning

the payment of madical Insurance to employ-
ees and their dependams upon retirement is
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arhitrable. It & dircetly related 1o CoOmpensa-
tion. 'S tndeed, medical insurance is smong the
itarns that the Legislature specifically listed as
axamplos of arbftral subjects. That (ha hensflis
are to be provided at some future date, or that
they ate to be provided 1o the emplayeées’
dependenls does not diminish the fact thet the
benefits are earned by the employses while
they are employad; i.e., that they are compan-
salion for services renderad,

The PBA's dernands for the optional refire-
meant benefits under §9 552 wnd 553 of the
Retirement and Social Socurity Law are clearly
direclly related to compensation and arbitrable
under § 209.4(g) of the Act. Each requires the
Employar 10 elect the options and to make the
hecessary contributions, Sirmply put, the plans
are ng dillerent than negotiations for medical
insurance 1o be paid upon retirement, In that
regard, | note that the demands are distinguish-
able frum the alorementionad proposals involv-
ing union dues and agency fees, which
concern existing statutory cbligations that inure
diractly 1o the PEA's benefit. In contrast, the
refitemant benefils at issue hers are not staty-
fory rights umtil, and unless, the Emplover
elacts t0 paricipate in the plans, and onea it
does, the rights and benafits undar the planc
belong to, and are enforcoable by, the employ-
ees,

Finally, although slck leave, as paid fime
off, is a forrn of compensation, the Board has
held that it is not arbitrable under §20%.4{e) of
the Act.'® As there Is no material differenca
betwsun arbitrabliity under § 209.4(a) and (=)
| am constrained to gonclude that the PBAs
sick lmave dernand iz not arbitrable,

By reason of tha foregoing, the PBA is
hereby ordered to withdraw from compulscry
intorest arbitration the propusals enumerated
hereit as praposal 1, proposal 2 and proposaf
5.
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